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LET ME REMIND YOU WHAT FASCISM IS. IT NEED NOT 
WEAR A BROWN SHIRT OR A GREEN SHIRT — IT MAY EVEN 
WEAR A DRESS SHIRT. FASCISM BEGINS THE MOMENT 
A RULING CLASS, FEARING THE PEOPLE MAY USE THEIR 
POLITICAL DEMOCRACY TO GAIN ECONOMIC DEMOC- 
RACY, BEGINS TO DESTROY POLITICAL DEMOCRACY IN 
ORDER TO RETAIN ITS POWER OF EXPLOITATION AND 
SPECIAL PRIVILEGE. 


TOMMY Douglas 
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Introduction 


On 21 October, 2009 , Patrick Clayton, an injured carpenter, 
entered the Alberta Workers’ Compensation Board in Edmon- 
ton with a rifle. To some, Clayton is an object of scorn — a 
violent man who held nine people hostage. To others, Clayton 
— an injured worker jerked around for years by an uncaring 
bureaucracy — is symptomatic of how injury prevention and 
compensation efforts in Canadian workplaces do little to pro- 
tect or aid workers. This book examines prevention and com- 
pensation to see whether sceptics have reason to be concerned. 

Consider the number of workers injured each year. In 2003 , 
six hundred and thirty thousand Canadian adults were injured 
on the job severely enough to limit their activity. Approximately 
300,000 of these injured workers required time off to recover . 1 
Disturbingly, this is an underestimate of the actual number of 
work-related injuries. It ignores injuries that did not limit ac- 
tivity-such as minor cuts, burns, bruises, and strains. It also 
excludes injuries to minors, repetitive strain injuries, workers 
injured multiple times, and unreported injuries. 

It is hard to grasp the magnitude of this number. Instead, 
consider the case of Philippa Thomas . 2 In January 2006 , she cut 
her thumb working at a horse stable. The cut became infected 
and Thomas now has a rare nerve disease. Her right hand often 
swells to twice its normal size. She experiences pain that seven 
surgeries (including a spinal cord implant) and drugs cannot 
dull. She cannot work and rarely leaves her home. 



In some ways, Thomas’ story is unique. Yet it is also simi- 
lar to the stories of the 630,000 workers who are significantly 
injured every year. Thomas went to work and was injured do- 
ing her job. She now has to bear the physical, emotional, and 
financial costs of that injury. Some workers have it better — they 
eventually make a full recovery or get workers’ compensation. 
And some workers have it worse. More than 1000 Canadian 
workers die every year. 

PERSPECTIVES ON WORKPLACE INJURY 

How you react to the vast number of workers injured and killed 
each year reflects your values and beliefs. Are these injures 
inevitable? Are they just the cost of doing business? One way 
to look at workplace injuries is from an economic perspective. 
This view sees the risk of injury as minimal, unavoidable and, 
ultimately, acceptable. Is it the price we (or at least workers) 
must pay for a “healthy” economy? If we are going to lower 
the risk of injury, we need to ensure the cost is less than the 
benefit we’ll receive. And the people best positioned to decide 
that are employers. 

This economic perspective dominates the debate about 
workplace health and safety. It is the lingua franca of employ- 
ers, bureaucrats, politicians, and most academics. There are, 
of course, alternative perspectives. An alternative advanced 
by workers views workplace injuries as the result of choices 
employers make in order to maximize profitability. Contrary 
to the slogan “safety pays,” it is usually cheaper for employers 
to organize work unsafely. This is especially true if employers 
can (with the tacit consent of government) pass along the cost 
of occupational injuries and disease to workers. 

This political economy approach to workplace injury focuses 
attention on the ways groups with a common economic inter- 
est — such as employers — advance their interests by political 
means. This perspective reflects a (and my) Marxist view of 
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social, political, and economic relationships. In this tradition, 
capitalist states are subject to antagonisms between capital and 
labour. These can be seen in the workplace in terms of contests 
over wages and control of work. 

These antagonisms operate more broadly in society as a 
tension between the imperatives of production and social re- 
production. Production is the process by which we make stuff 
(including profit). Social reproduction is the process by which 
the social arrangements necessary for production are perpet- 
uated. This includes ensuring there are workers and consum- 
ers. It also means ensuring workers accept being subordinate 
to employers in the production process. 

Employers’ desire for maximum profitability often conflicts 
with the need to perpetuate a compliant workforce. It is certainly 
possible to arrange things such that workers earn starvation 
wages or die on the job in droves. But such an arrangement 
comes with two risks: there will be no more workers, and work- 
ers may revolt and take what they believe is rightfully theirs. 
Some political economists believe that the state was developed, 
in part, to manage the tensions that emerge around production 
and social reproduction. 

In this view, one of the roles of government is to ensure 
the accumulation of capital through production continues with 
minimal impediment.'’ Governments cannot afford policies that 
deter private investment. At the same time, the state needs to 
maintain political legitimacy among its citizens. Governments 
must get re-elected and workers must accept their place within 
the system. The state, then, must also address specific con- 
flicts (e.g., over workplace injury) within these constraints . 4 
The state’s need for legitimacy precludes the routine use of 
coercion, (although the threat is always there). Instead, the 
state has created policies and programs that assist with social 
reproduction . 5 
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PURPOSE OF THIS BOOK 

This book is aimed at students and practitioners seeking to 
understand the political and economic aspects of workplace 
injury — aspects of injury often ignored in other texts. For this 
reason, this book focuses on how Canadian governments try to 
prevent and compensate workplace injury, who benefits from 
this approach, and how they benefit. It starts from the prem- 
ise that injury prevention and compensation occurs within a 
larger political and economic context. This context puts pres- 
sure on governments to address workplace injury and shapes 
how governments do so. 

This analytical approach to workplace injury shows (among 
other things) that government strategies for preventing inju- 
ries don’t do a very good job of it. It also reveals how ineffec- 
tive regidation can benefit governments and employers, and 
how the state has contained the ability of workers to resist this 
agenda, by shaping the discourse around injury and the opera- 
tion of these systems. Analysis of injury compensation high- 
lights how seemingly neutral aspects of claims adjudication 
and management advantage employers and limit the ability 
of workers to resist unsafe work. This approach to workplace 
injury is important because it reveals that the prevention and 
compensation of workplace injuries are not solely technical 
or legal undertakings, but intensely political ones that entail 
serious consequences — most often for workers. 

Examining workplace injury through the lens of political 
economy is relatively uncommon in Canada. The majority of 
books, conferences, and courses focus on technical issues (e.g, 
hazard identification and mitigation, accident investigation, 
hazardous material handling, managing returns to work) or 
the workings of institutions, formal rules, and the legal rela- 
tionships between players. That approach has value. It does a 
good job of describing what we do to prevent and compensate 
injuries. It also explains how the system works, and indeed how 
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it can be worked to one’s advantage. But it fails to explain why 
things work as they do or examine how certain arrangements 
differentially benefit workers and employers. These are among 
the objectives of this book. 

PREVENTING WORKPLACE INJURY 

Canadian governments have enacted programs to both prevent 
and compensate workplace injuries. Occupational health and 
safety (OHS) laws seek to prevent workplace injuries, in part 
by raising the cost to employers of organizing work in a dan- 
gerous manner. These laws are enforced by the state — some- 
times by inspectors who are part of government and sometimes 
through workers’ compensation boards (WCBs). The effective- 
ness of this system is the topic of much debate. Can a system 
where more than half a million workers are seriously injured 
each year be described as effective? 

We examine government injury-prevention efforts in the first 
four chapters. Chapter 1 sets out the political and economic dy- 
namics of employment. These dynamics help explain why and 
how governments seek to prevent and compensate work-related 
injuries. This discussion casts employment as a relationship of 
power, wherein employers use their labour market and legal 
power to maximize the profit they can extract from workers’ 
efforts. One outcome of this arrangement has been the (some- 
times-intentional) injury or death of workers. Chapter 1 also 
considers the “logic” and some of the history of transferring 
production costs to workers via workplace injury. 

Not surprisingly, workers don’t like being injured and killed 
at work. At various times and in different ways, Canadians 
have pressured governments to reduce the incidence of work- 
place injury. Chapter 2 looks at how Canadian governments 
have sought to prevent workplace injuries over time. Various 
approaches to injury prevention — leaving it to the market, 
state regulation, and partial self-regulation — are examined 
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and evaluated. Among the constants is the reluctance of govern- 
ments to interfere significantly with employers’ rights to decide 
what is produced when, where, and how. It is these decisions that 
determine which and when workplace injuries occur. 

In Chapter 3 , we examine contemporary injury prevention 
efforts. We begin by discussing the absence of good data on 
the number of injuries and how injury recognition is an in- 
tensely political process. We then consider the effectiveness 
of present-day internal and external responsibility systems. 
Finally, we look at state-employer partnerships and the no- 
tion that “safety pays.” This includes exploring how govern- 
ments create the appearance that workplaces are safer than 
they really are. 

Chapter 4 provides some preliminary discussions about the 
political economy of regulating workplace injuries. Among the 
conclusions drawn are that employers remain able to trans- 
fer production costs to workers through injury, despite state 
efforts to limit this behaviour. The use of ineffective regula- 
tory strategies contributes to this failure. Finally, we see that 
governments legitimize prioritizing profitability over safety 
by blaming workers for injuries, arguing intervention is not 
economically feasible, and by creating the appearance that work- 
places are safer than they are. 

COMPENSATING WORKPLACE INJURY 

As part of their response to workplace injuries, governments 
have developed systems to compensate injured workers. Workers 
receive more immediate, predictable, and stable compensation 
for injuries via workers’ compensation than they did when they 
had to sue their employer. But it is also important to consider 
the benefits workers’ compensation provides to employers. Col- 
lective liability protection makes injury costs predictable and 
insulates individual employers from the full cost of injuries in 
the workplace. And the state benefits because an important 
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source of social instability— financial ruin following an injury 
— is largely eliminated. 

Chapter 5 considers the historical development of workers’ 
compensation in Canada, including the way injuries are deter- 
mined to be compensable or not. While seemingly neutral, adju- 
dication is a political process wherein the interests of employers 
and workers conflict. This conflict is particularly evident in 
decisions around occupational diseases and psychological inju- 
ries. These injuries are often adjudicated in ways that limited 
employer liability. This is particularly the case for injuries that 
emerge over or after a long period of time, do not demonstrate 
a clear pathology, tap into an existing social prejudice, and/or 
entail significant costs for employers. 

Limiting employer costs recurs as a theme in Chapter 6. 
Workers’ compensation boards seek to minimize employer 
compensation costs by limiting benefit entitlements. Deeming 
of wages and the use of early-return-to-work programs are 
two ways to limit employer costs. These behaviours are justi- 
fied by reference to the widely accepted view that workers will 
malinger, that being off work because one is sick is somehow 
unhealthy, and that work is indeed rehabilitative. A similar 
analysis is applied to experience-rating schemes for employer 
premiums. These systems appear to encourage employers to 
manage claims aggressively, more so than reduce injuries. One 
outcome is a transfer of the costs of work-related injuries onto 
workers, their families, and government-funded medical and 
social assistance programs. 

Chapter 7 examines how workers’ compensation is used to 
manage workers. While decision-making and appeal processes 
offer workers a way to address incorrect decisions about indi- 
vidual claims, at the same time they appear to reduce workers’ 
collective ability to resist workplace injury. Claims adjudica- 
tion and management isolate workers from one another, thereby 
reducing the potential for worker resistance. And the appeals 
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process allies employers and WCBs against workers. Worker 
groups seeking change to compensation must consider that 
change could also bring the privatization or abolition of workers’ 
compensation. This pressures workers to limit their demands 
for reforms. At the same time, employers are altering employ- 
ment relationships as a way of evading workers’ compensation 
obligations to their workers for coverage. 

MAJOR CONCLUSIONS 

The last chapter of the book considers some important themes 
that emerge from this analysis of workplace injury. Regarding 
the prevention of workplace injuries, three conclusions can be 
drawn: 

1. Injuries occur in high numbers despite prevention ef- 
forts. This is explained partially by the state’s use of de- 
monstrably ineffective prevention strategies. 

2. Injury prevention schemes channel worker energy and 
workplace conflict into mechanisms that manage and 
diffuse such conflict. This reduces the threat posed by 
workplace injuries to the capital accumulation and social 
reproduction processes. It also allows unsafe working 
conditions to persist. 

3. Governments legitimize prioritizing profitability over 
safety in three ways: they blame workers for injuries; they 
make cost-benefit arguments, which implicitly adopt an 
economic perspective on workplace injury; and they create 
the appearance that workplaces are safer than they are. 

Similarly, it is possible to draw three conclusions regarding the 
compensation of workplace injuries: 

4. Workers’ compensation provides most workers with 
predictable, stable, and immediate compensation. This 
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reduces the threat that the financial and social conse- 
quences of workplace injury historically posed to the le- 
gitimacy of a capitalist social formation. It also limits 
the effect of workplace injury on the production process. 

In this way, workers’ compensation is a substitute for in- 
jury prevention. 

5. Where workers’ compensation results in conflict, 
worker energy is directed into mechanisms that manage 
and diffuse the conflict. This further reduces the threat 
posed by workplace injury to the production process. 

6. Governments legitimize limiting compensation in two 
ways. They rely upon a biomedical conception of injury. 
And they focus on the belief in moral hazard to legiti- 
mize limiting compensation. Where this is ineffective, 
the state may rely upon the implicit threat of reducing or 
eliminating compensation as a way of containing work- 
ers demands. 

These conclusions do not (necessarily) suggest that governments 
are conspiring with employers to imperil workers’ health and 
safety. Rather, the existing system is one solution to conflict 
over workplace injury that threatens the existing economic and 
social arrangement. Historical contingencies have influenced 
the options available to governments as they tried to maintain 
both production and social reproduction. It may be that some 
degree of injury is unavoidable. And perhaps compensation sys- 
tems are never going to compensate all injuries perfectly. Yet 
these possibilities ought not to blind us to the pattern that 
emerges from our analysis. Occupational health and safety laws 
don’t make workplaces safe. And workers’ compensation does 
not fully compensate workers for their injuries. 
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-ONE- 

Employment Relationships 

in Canada 


Having a job usually means being in an employment relation- 
ship. These relationships entail both conflicting interests and 
unequal power. This dynamic influences who is injured and 
how they are injured. It also affects whether and how an in- 
jured worker will be compensated. As you read this discussion, 
keep in mind the case of 17-year-old Yvon Poulin. 

In January 2004, Poulin was killed after he fell headfirst 
into a bailer while working near Peace River, Alberta. 1 During 
his three months on the job, Poulin complained about a lack 
of training. He was also looking for less dangerous work else- 
where. After his death, inspectors found Poulin’s employer had 
failed to ensure an alarm system was installed to warn work- 
ers when the machine was in operation. Poulin’s employer used 
a legal loophole to have charges under the Occupational Health 
and Safety Act dismissed. 

This situation raises some compelling questions. Why would 
Poulin continue working at a dangerous job? Why would Pou- 
lin’s employer not provide a safe workplace? What does the 
ability of Poulin’s employer to evade liability say about why 
and how we regulate and compensate workplace injuries? The 
context in which work occurs helps us answer these questions. 



EMPLOYMENT IN A CAPITALIST ECONOMY 

Employment is normally discussed as an economic relation- 
ship. Workers trade their time and skills to their employer in 
exchange for wages. In Canada, this exchange occurs in the 
context of a capitalist economy. A capitalist economy is char- 
acterized by the private ownership of capital. Resources are 
allocated through market mechanisms. And the profit motive 
guides employer decision-making . 2 

For workers, this means three things. First, the employer 
is risking capital by operating a business. To protect this in- 
vestment, the employer has been given the right to organize 
and direct work. Consequently, the employer issues orders and 
workers obey them. As we’ll see below, the employer’s right to 
manage is codified in the common law. This gives employers 
significant power in the workplace. 

Second, employers must profit or fail. Unprofitable compa- 
nies go out of business. Less profitable companies cannot at- 
tract investors. The profit imperative pressures employers to 
minimize costs. Labour is expensive and has unique properties. 
This makes employers want to cheapen and intensify labour. 
Third, maximizing profitability can run contrary to workers’ 
interests. Workers typically want to maximize their wages and 
control how and how hard they work — the opposite of what 
most employers want. 

This description suggests employment is not only an eco- 
nomic relationship, but is also a social one. By accepting em- 
ployment, workers accept the employer’s authority. That is to 
say, workers agree to do as they are told, even when this runs 
contrary to their own interests . 3 The importance of manage- 
rial authority is a recurring issue in workplace injury. 

THE LABOUR MARKET AND THE WAGE-RATE BARGAIN 

Employment begins in a labour market. In a labour market, 
employers buy and workers sell the workers’ capacity to work . 4 
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Historically, labour markets were physical places. For example, 
in nineteenth-century England, agricultural labour was bought 
and sold at hiring fairs: 

Just fancy the spectacle of a large concourse of 
people, of varying ages and both sexes, standing, 
under every variety of weather, in a public market 
place, and, like so many cattle, or so much common 
merchandise, open to the inspection, and too fre- 
quently, rude handling, of persons in want of them 
— the great desiderata being straightness of limb, 
breadth of shoulder, development of muscle... 5 

Buyers and sellers negotiated wages based upon what they 
knew or could find out about one another. Wages were deter- 
mined by the supply of and demand for workers. That is to say, 
there was a generally agreed to wage rate for different types 
of work. But the wage rate could go up if there was a shortage 
of labourers, such as during harvest or war, or after a plague 
or famine. Similarly, the wage rate could go down if there was 
a surplus of labour. 

Today, the labour market is more of a concept than a real 
place. And modern workers are often screened based upon their 
education, experience, and the results of standardized tests 
rather than through poking and prodding. Yet the modern and 
historical labour markets are not that different. Employers and 
workers try to strike the best bargain possible. What is sold is 
the employees’ capacity to work. And the price of work— called 
the wage-rate — is greatly influenced by supply and demand. 

THE LABOUR PROCESS AND THE WAGE-EFFORT BARGAIN 

When a worker accepts a job, the employer has rented the 
worker’s time and skills. The employer must then utilize the 
worker’s capacity to work. But labour has unique properties. It 
is not concrete and interchangeable like other inputs, such as 
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oil or grain. Rather, workers are highly variable in the skills, 
knowledge, and attitudes they bring to the job. And the char- 
acteristics of workers may not be apparent when they are hired. 
Further, ownership of workers does not pass from the seller 
to the buyer (anymore). All that an employer has purchased 
is the worker’s ability to work during the time the worker at- 
tends the workplace . 6 Whether the worker actually produces 
anything and whether the worker produces what the employer 
wants are uncertain. 

Converting the capacity of work into actual work is known 
as the labour process. Employers do this by defining the na- 
ture of the job, matching workers to the job, and regulating 
workers’ performance and behaviour. As we saw above, the 
interests of employers and workers may differ when it comes 
to just how hard and in what ways a worker will work. In this 
way, the wage-rate bargain is supplemented by a wage-effort 
bargain. An understanding emerges about how hard and pro- 
ductively a worker is going to work. The wage-effort bargain 
is a far more intangible and problematic bargain than agree- 
ing on a wage-rate. 

POWER AND RULES IN EMPLOYMENT 

One has power when one possesses or exercises influence or 
authority. For example, if an employer gets a worker to com- 
plete a distasteful task at work, the employer has likely ex- 
ercised some form of power. Perhaps the employer bribed or 
threatened the worker. Both workers and employers possess 
power. They differ, though, in the source and strength of their 
power, the perceived legitimacy of their power, and how they 
exercise that power. 

The labour-market power of workers and employers shapes 
the wage-rate bargain. When there are more workers than 
jobs (the usual situation), employers gain power. They can 
be fussy about whom to hire. They can drive down wages by 
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pitting prospective workers against one another. Employers 
can threaten to replace workers who resist their demands while 
on the job. 

Workers, of course, can refuse to work if they believe the 
employer is being unfair. This source of worker power is miti- 
gated, however, by workers’ need for wages to buy food, shelter, 
and clothing. In this way, employers’ labour-market power can 
be used to affect the wage-effort bargain. In the short-term, the 
supply of and demand for workers is usually beyond the control 
of employers. But employer power has roots in both the labour 
market and the law. 

THE COMMON LAW 

When an employer and a worker strike a wage-rate bargain, the 
employer and worker have entered into a contract. A contract is 
a legally enforceable set of promises. Employment contracts are 
known as common law contracts of employment. ' When there 
is a dispute about what precisely has been agreed to between 
an employer and a worker, the courts turn first to the written 
employment contract. When there is a written contract (and 
there often isn’t), the contract usually contains only the barest 
information. When the terms of an employment contract are 
silent or ambiguous, the courts use certain common law rights 
and obligations to interpret the contract. An employer’s com- 
mon law obligations include the duty to provide: 

Work and remuneration: An employer is required to pro- 
vide a worker with the wages (often called consideration ) 
the two parties negotiated. Indeed, there can be no con- 
tract of employment without consideration. An employer 
is also required to provide the worker with an opportu- 
nity to work as per their agreement. 

Notice of termination: Employment relationships are 
normally considered to be for an indefinite period of time 
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unless otherwise specified. Assuming the employment is 
indefinite, an employer wishing to terminate the contract 
must normally give the employee reasonable notice of 
termination (or pay in lieu of the notice). Employers who 
find they have just cause for terminating the worker (e.g., 
they catch the worker stealing from them) do not have to 
provide reasonable notice. 

A safe worksite: Employers are required to provide a 
reasonably safe system of work. 

Employers are also vicariously liable for their workers’ actions. 
That means that the employer is responsible for negligent acts 
or omissions of workers when workers are carrying out job- 
related duties. 

By contrast, a worker’s common law obligations include: 

Obligations of good faith and fidelity: A worker must 
act in a manner that is consistent with advancing the em- 
ployer’s business interests. For example, a worker cannot 
normally operate a business on the side that competes 
with the worker’s employer. Nor can a worker act in a 
way that undermines the fundamental trust relationship 
that exists by, for example, stealing from the employer. 

The duty to obey: Once employed, the worker is the em- 
ployer’s to command. While there are limits on what an 
employer can demand of a worker, generally speaking, 
the worker must obey lawful commands of the employer. 

The obligation to perform work competently: A worker 
must competently perform the duties assigned by the em- 
ployer. 

Requirement to provide resignation notice: Workers 
are required to provide the employer with notice of their 
intent to terminate the employment contract . 8 
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A contract is (notionally) a voluntary agreement between two 
free and equal parties. Yet the common law rights and obli- 
gations attached to employment suggest otherwise. Workers 
must advance their employer’s interests, even when the em- 
ployer is not paying them. And workers reap no benefit from 
their work other than their wage. By contrast, the key enforce- 
able obligation of employers is simply to pay for work done. 

Further, workers’ rights only exist if the employer recog- 
nizes them or the worker is prepared to enforce those rights in 
court. Suing one’s employer is expensive, slow, and often career 
limiting. This fundamental asymmetry in common-law obli- 
gations “is only explicable on the basis that courts do not see 
the contract of employment as one of cooperation or mutuality, 
but rather as one between a superior and an inferior or, if you 
will, a master and a servant .” 9 

The legal rights and obligations associated with employment 
also suggest that the law is not neutral. Instead, it enhances 
the labour market power of employers. Not only do workers 
need a job to feed themselves, but also the law requires them 
to do as they are told by their employer, on pain of immediate 
termination. By contrast, if contested, worker rights can only 
be asserted through costly litigation. In this way, employment 
is a relationship of power, wherein power is distributed asym- 
metrically. 

Questioning the impartiality of the law can seem heretical, 
especially if you believe the law is created and administered by 
a neutral state in the public interest. Nevertheless, procedural 
impartiality (e.g., due process in the judicial system) does not 
require the substantive content of the laws be balanced or fair. 
The marked power imbalance between those who own and con- 
trol the means of production (capitalists) and those who do not 
(labour) is clearly reinforced in the law of employment. Employ- 
ers decide when, where, and how to produce something. Work- 
ers just do as they are told. 
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CHANGING DEFINITIONS OF WORK 

Whatever your thoughts about the fairness of employment, it 
is difficult to image a world without it. Our job is how we pay 
our bills. Many of us also identify with our occupation — we’re 
welders, daycare workers, salespeople. But we are also all sim- 
ply workers. That is to say, we trade our time, effort, and skill 
to someone else for money. Those who do the work, however, 
have not always been “workers.” 

Prior to 1850, most Canadian “jobs” were in agriculture, 
fishing, and fur trading. Families completed much of this 
“work,” often on a subsistence basis. What manufacturing ex- 
isted occurred in small workshops. Waged work certainly did 
exist — in canal construction, logging, shipbuilding, and do- 
mestic service — but it was not the norm and might be seasonal. 
After 1850, farm debt, investment in manufacturing, and in- 
creasing costs associated with self-employment began to cre- 
ate both a pool of unskilled workers and waged employment 
opportunities for them. In this way, waged work increased 
and, in doing so, created demand for products (and the infra- 
structure to meet these demands). This led, in turn, to more 
waged work. 10 

Over time, employers have used their power to implement 
many of the defining features of the modern employment ex- 
perience. For example, manufacturing and other forms of work 
were often concentrated in factories. This allowed employ- 
ers to better control workers. 11 From this change comes our 
experience of work as normally done away from home and 
under the direct supervision of our employer. Similarly, the 
introduction of scientific management saw employers (instead 
of workers) determine how production occurs. 12 This pattern 
continues in modern systems of job design and performance 
evaluation. The introduction of the assembly line further in- 
creased the employer’s control over how and how fast work 
was done. Workers were rooted to the spot and their work 
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paced by the speed of the line. These changes all seek to, in 
part, cheapen and intensify labour — goals consistent with the 
profit motive of capitalism. 

WORKPLACE SAFETY AND THE PROFIT MOTIVE 

Most people recognize that one outcome of work is the injury 
of workers. Fewer people accept the notion that employers in- 
tentionally harm workers to make a buck, in part because this 
assertion appears to paint (inaccurately) all employers as amoral, 
malevolent, and greedy. Yet, before dismissing the notion that 
employers may knowingly injury workers because it is distaste- 
ful, let’s take a moment to consider the incentive and opportu- 
nity employers have to transfer costs to workers, their families, 
and communities via injury. 

Capitalism pressures employers to maximize their profit- 
ability. Profitability is an important criterion when employers 
decide what sort of work to do or which inputs or processes to 
use. One way to increase profitability is to externalize costs. 
For example, if a company can pass on the cost of pollution to 
the environment or the state, rather than building it into the 
cost of the product, the company can gain a competitive advan- 
tage. They can price their goods lower and thus be more prof- 
itable. There is significant evidence that corporations seek to 
minimize regulation and liability for the health effects of their 
products and production processes . 13 And, if a company’s com- 
petitors can also externalize costs in this way, the pressure on 
every company to do so will be almost overwhelming. 

Injuring or killing a worker is one way of externalizing cost. 
For example, increasing the pace of production may increase 
profitability. Workers can be made to work faster. Or, produc- 
tion processes can be re-organized to minimize the distance 
materials are moved. Or volatile chemicals can be used to speed 
up processes or cut supply costs. These decisions may increase 
the chance and/or severity of a work-related injury. Working 
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faster can cause or exacerbate repetitive strain injuries (RSIs) 
or result in worker error. Using cranes to move materials over 
or through workspaces can increase the risk of a worker being 
struck by an object. Chemicals can leak, off-gas, or explode, 
causing burns or occupational diseases. 

In theory, injuring or killing workers should entail an off- 
setting cost for employers. Injured workers might sue the em- 
ployer. The workplace might be shutdown to remove a body, 
repair damaged equipment, or investigate an accident. Other 
workers might demand higher wages, become de-motivated, 
or quit. Workplace injury, however, does not occur in a perfect 
world. Temporarily halting production and the psychological 
effects of injuries on workers do seem to have a negative effect 
on profitability . 14 But the continued occurrence of such events 
suggests the costs of such injuries are lower than the benefits 
employers reap. Otherwise, employers would take steps to re- 
duce the number of accidents further. Costs of prevention may 
exceed the benefits of prevention, which may reflect that, in 
part, the ability of workers to refuse work (which might get 
them fired) or quit is limited by their need to earn a wage. In 
this way, workers must trade their need for wages against their 
desire for health . 15 And workers’ ability to gain compensation 
for their injuries has been limited. 

COMPENSATION THROUGH THE COURTS 

Prior to the development of industrial capitalism, families bore 
and mitigated the effects of work-related injuries — most of 
which occurred in the course of operating a family workshop 
or farm. The shift to industrial capitalism resulted in more in- 
juries occurring in more clearly delineated employment rela- 
tionships . 16 Setting aside the unique properties of labour, within 
a capitalist framework, labour is simply a commodity that is 
exchanged through contract. So how does one handle a work- 
place injury or fatality in such a framework? 
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The employers’ obligation to provide a safe workplace has 
been firmly rooted in English common law for many years. The 
1837 appeal case of Priestley v Fowler was heard by the Eng- 
lish Court of the Exchequer. The court determined that only 
where an employer was negligent could an injured worker re- 
cover damages. 1 ' This decision adopted the view that workers 
consent to employment-related risks, other than those caused 
by negligence. Canadian judges were bound by the constitu- 
tion, habit, and convenience to follow this lead. 1 * 

Consequently, injured workers seeking compensation in the 
courts had to demonstrate that an employer had failed to exer- 
cise due care — the standard of care that would be exercised by 
a reasonable person. 19 Even when employers were found guilty 
of failing to exercise due care, they could still put forward three 
arguments, or “common law defences,” to escape liability: 

Contributory negligence: If it could be shown that the 
injured worker failed to exercise reasonable care, and 
thereby contributed to the accident, the worker would 
assume full liability for the injury, and no compensation 
in the form of damages would be awarded. 

Fellow-worker doctrine: Under this doctrine, employers 
could not be held liable for accidents caused by co-work- 
ers; the focus of any action for damages would therefore 
have to shift to that worker. 

Assumption of risk: This doctrine assumes that work- 
ers are compensated for accidents via a wage rate. That 
is to say, high-risk occupations are better paid and, in ac- 
cepting this, workers knowingly and voluntarily assumed 
the greater risk. 20 

There are problems with the “unholy trinity” of defences. For 
example, it is unclear how workers can know the risks of a job 
before accepting it or whether they can reasonably be expected 
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to act without error. A lack of knowledge about risk and the 
need to earn a wage suggests workers’ ability to negotiate a 
risk premium or seek other work may be largely notional. And 
the ability of injured workers’ to recover damages from fellow 
workers or the employer is limited by the cost and time involved 
in an unpredictable civil action . 21 

Even a successful suit might not result in compensation as 
an employer might simply go bankrupt . 22 It is not possible to 
determine the success rate of cases brought under the tort sys- 
tem. Morley Gunderson and Douglas Hyatt suggest that be- 
tween 15 percent and 30 percent of suits were successful, but 
do not substantiate this claim . 23 For the most part, the cost of 
legal counsel, the time involved, and the slim prospects of suc- 
cess meant that injured workers either did not bother or were 
unable to pursue claims. Consequently, employers were able to 
transfer production costs onto injured workers, their families, 
charities, and in rare cases, government. 

ALTERNATIVES TO LITIGATION 

When discussing the legalities of workplace injuries, it is easy 
to lose sight of the fact that society and workers grappled with 
workplace injuries in a variety of ways. Often it fell to fami- 
lies to pay for medical treatment and burial expenses. Families 
might also be forced to support injured workers and their fami- 
lies until and unless a worker recovered. In the United States, 
co-operative insurance schemes were a popular option at the 
turn of the twentieth century . 24 

Workers also developed mutual aid societies (often under the 
auspices of trade unions) to pay for medical care, wage loss, and 
burial costs . 2 ’ One of the more elaborate efforts was by coal 
miners in the Pacific Northwest, who set up their own hospi- 
tal in the late nineteenth century . 26 Some employers took to 
providing medical care and injury compensation to workers. 
This strategy was more common among large employers, such 


as railroads. 2 ' Such benefit schemes — often funded by deduc- 
tions from worker salaries — also increased employer power over 
workers. 2S In Canada, most of these strategies were superseded 
by state-run workers’ compensation and medical systems. 

DO EMPLOYERS INTENTIONALLY TRANSFER COSTS? 

So far, we’ve seen employers can transfer costs to workers. But 
do they? The short answer is yes, at least sometimes. For ex- 
ample, employers have hidden the health effects of hazardous 
substances resulting in asbestos-, uranium- and silica-related 
diseases in the mining industry. Similar behaviours can be seen 
in the chemical industry. Employers have also sought to resist 
regulation designed to protect worker health. This behaviour 
is canvassed in Chapter 2. 

Most times, though, things are not so clear-cut. Workers 
may, for example, be struck by lightning or injured when a 
component fails. Are these freak and unavoidable accidents? 
Perhaps. Yet the injury occurred only because the worker was 
doing work. And the employer —who controlled what was pro- 
duced, when, where, and how — could have stopped work when 
the thunderheads built up. Or could have inspected the machine 
more frequently. 

Such suggestions are often dismissed as not being cost effec- 
tive. This may be true. But, in making the argument that it is 
more cost effective to work unsafely, employers are admitting 
two things. First, it is possible to work more safely. And, sec- 
ond, employers choose to transfer risk to workers because it is 
cheaper to do so than remove the source of the risk. This cost- 
benefit analysis reflects an economic perspective on the risk of 
injury — something we’ll also discuss at length in Chapter 2. 

Risks are also sometimes discussed as being unavoidable. 
But almost every workplace risk could be avoided by organiz- 
ing work differently or simply not engaging in risky work. The 
decision about what to produce and how to do it is one taken 


Employment Relationships in Canada ONE 23 


by employers, with an eye to making a profit. Passing off re- 
sponsibility for the resulting injuries by saying risk is “just 
the nature of the job” simply deflects responsibility away from 
the employer. Again, we see the economic perspective on risk 
lurking in the background: risk of injury is minimal, unavoid- 
able, and acceptable. 

Employers may legitimately not know about certain work- 
place risks. This can be a particular issue with hazardous sub- 
stances. The effects of the workplace exposure may not be 
immediately apparent. Or there may appear to be multiple causes 
(some not work-related) of an illness. Yet, governments choose 
to allow employers to introduce substances without any testing 
of their hazards (thereby making workers guinea pigs), a politi- 
cal decision that prioritizes employer profitability over worker 
health. And that employers do so is a choice to pursue profit at 
the expense of workers. 

CONCLUSION 

So let’s go back to the case of Yvon Poulin. Why did he work 
at a dangerous job? Like most of us, he had a job so that he 
could feed, clothe, and house himself. In return for wages, he 
agreed that his employer could tell him what to do and how to 
do it. In this, we see that employment is a relationship of power. 
Employers’ power has both legal and practical limits — workers 
pushed too hard resist in a variety of ways. Yet, when the whip 
of hunger is combined with the legal right to manage, workers 
mostly fall into line. 

Why did his employer not provide a safe workplace? Likely, 
his employer used power to respond to the profit imperative. La- 
bour is a significant cost that employers have sought to cheapen 
over time. Organizing work in a dangerous manner usually 
increases profitability by externalizing costs to workers, their 
families, and society. Not installing a warning device or provid- 
ing adequate training saved the employer money and facilitated 
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faster work, by allowing workers to work while the machine 
was in operation. 

What does the ability of Poulin’s employer to evade liability 
say about why and how we regulate and compensate workplace 
injuries? In theory, the savings employers realize by injuring 
or killing workers are offset by the cost of those injuries. But 
the common law has historically allowed employers to transfer 
costs to workers, their families, and communities. In this case, 
Poulin’s employer sought exemption from prosecution on the 
grounds that, as an agricultural operation, it was outside the 
ambit of occupational health and safety laws. This cost trans- 
fer is a source of significant social instability because injury 
and death reveal so clearly where the interests of workers and 
employer conflict. 

The state has sought to prevent open conflict over work- 
place injury in two main ways. First, it began regulating work- 
ing conditions in the late nineteenth century, with an eye to 
remedying the worst excesses of employers. When that proved 
ineffective, it created a workers’ compensation system in the 
early twentieth century to limit the financial effects of injury. 
Further regulation efforts followed in the late twentieth cen- 
tury. In these ways, the state has attempted to address (or at 
least paper over) the political problems created by workplace 
injury. In Chapter 2, we’ll examine how the state tries to pre- 
vent workplace injuries. 
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-TWO- 

Preventing 

Workplace Injury 


Each province and territory tries to prevent workplace in- 
juries. But these efforts aren’t very successful. Every year, 
hundreds of thousands of workers are injured. To understand 
why prevention efforts don’t work, we need to look at how 
governments approach the problem. This chapter begins by 
examining how employers and workers view risk in the work- 
place. Do they view the risk of injury as inevitable, minimal, 
and acceptable? Or is risk as something imposed upon work- 
ers by employers? The perspective adopted affects subsequent 
approaches to prevention. 

The economic perspective that risk is minimal, unavoidable, 
and acceptable dominates prevention efforts. As a result, state 
intervention in the operation of workplaces has been limited, 
creating the perception of safety more so than the reality of it. 
Employers are obligated to address hazards, but face little in- 
centive or pressure to do so. When this hasn’t silenced worker 
demands, the state has tried to buy off workers with injury 
compensation. It has also made workers partially responsible 
for workplace health and safety — all the while limiting work- 
ers’ ability to protect themselves. 

This pattern is rarely acknowledged. To do so would be to 



admit awkward truths about the exploitative nature of employ- 
ment and the role the state plays in maintaining this arrange- 
ment. Instead, safety is discussed as socially desirable and even 
profitable. Yet, in this chapter and the one that follows, we’ll 
see that workers continue to be injured in droves and safety is 
only taken seriously when workplace injuries imperil produc- 
tion and social reproduction. 

DEVELOPMENT OF OCCUPATIONAL HEALTH AND 
SAFETY IN CANADA 

Perspectives on risk 

Employers and workers view the risk of workplace injury dif- 
ferently. This isn’t surprising. Workers shoulder most of the 
consequences of injury while employers and their investors reap 
most of the rewards. For employers, risk is mostly an economic 
issue. 1 And the risk of workplace injury is cast as minimal, un- 
avoidable, and acceptable. This economic perspective dominates 
popular discussion and public policy. 2 

One implication of this economic approach is that, since 
perfect safety is unattainable, safety initiatives should be as- 
sessed on a cost-benefit basis. 3 Put bluntly, safety should only 
be improved when it costs less to prevent the injury than the 
injury itself costs. 4 Employers assert that they ought to make 
these decisions. Government regulation is said to cause rising 
prices, job losses, and a declining standard of living. On the 
surface, this economic perspective appears quite sensible. Ev- 
ery activity does entail some risk. And risk reduction can be 
very expensive. 

Nevertheless, workers — those most often injured and killed 
— tend to see things differently. Workers note that workplace 
injury is not a natural phenomenon that no one can control. 
Rather, the risks workers face reflect decisions employers make: 
decisions about what, when, where, and how goods and services 
are produced. As we saw in Chapter 1, employers make these 
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decisions with the goal of maximizing profitability. In this way, 
injury is a cost imposed on workers by employers. And allow- 
ing employers to do this is a political choice by the state. 

Workers also know that the most important consequence of 
health and safety risks is not economic, it is the injury and death 
of workers. Reducing injury, disease, and death — not maximiz- 
ing cost-effectiveness — is the pre-eminent goal of occupational 
health and safety activities. That is not to say that workplace 
injuries don’t have economic consequences. Clearly they do. In- 
jured workers cannot earn a living and thus lose their houses. 
Society must pay for medical treatment. Employers profit from 
dangerous work. But these economic outcomes are secondary 
effects — by-products of workers being exposed to the risk of 
injury and death by their employers. 

The political perspective and the economic perspective on 
risk start with contradictory views about the nature of risk in 
the workplace. Employers see risk as natural; workers see it as 
imposed. Consequently, their prescriptions for reducing risk 
differ. How governments choose to regulate workplace injury 
reflects the respective abilities of workers and employers to in- 
fluence public policy. 

Market model of occupational health and safety 
Provincial governments began regulating Canadian workplaces 
in the late nineteenth century. This intervention reflected grow- 
ing concern about the effects of industrialization on workers 
and society — including the effects of workplace injuries. Before 
governments began regulating employment, workplace injury 
was the purview of the courts and the subject of the common 
law of negligence. 5 Under this market model of safety, employ- 
ers had to provide a safe workplace. Workers (theoretically) re- 
ceived higher wages for hazardous work. They could also sue 
their employers for workplace injuries. This created an incen- 
tive — albeit a weak one — for employers to operate safety. 
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Whether workers could actually get hazard pay is unclear. 
To demand hazard pay, workers need to know job risks before 
being hired. To compel hazard pay, workers need a means to 
survive unemployment for a period of time — perhaps a long 
time, in a loose labour market. Once hired, workers who found 
their jobs too hazardous faced significant costs if they changed 
employers. There was also no guarantee that any other job 
entailed less risk than their current one . 6 For their part, em- 
ployers may have preferred to pay higher wages if the cost was 
less than the cost of operating safely. This all suggests that 
getting hazard pay was unlikely. 

Workers also had a hard time gaining compensation for in- 
juries via the courts. The requirement to demonstrate employer 
negligence combined with the assumption of risk, contribu- 
tory negligence, and fellow-worker doctrines meant few law- 
suits were successful.' Yet despite these barriers, workers still 
sought redress primarily by suing. Relying on the (unreliable) 
courts is hard to understand. This behaviour may reflect that 
a civil suit was one of the few socially legitimate ways injured 
workers could seek redress . 8 The important point is that legal 
hurdles and the difficulty workers had in getting hazard pay 
created little incentive for employers to make workplaces safe. 

Inevitability and the careless worker 
Two inter-related narratives bolstered the market model: the 
careless worker and the inevitability of injuries. The notion of 
worker carelessness underlies the belief that some workers or 
groups of workers (often discussed in terms of ethnicity) are 
accident prone, careless, or even reckless. 9 This idea remains 
important. For example, a 2005 study found that 76 percent of 
Canadian employers believed that most accidents and injuries 
are the result of worker carelessness or lack of attention. 10 Sim- 
ilarly, the majority of Canadians broadly accept the idea that 
workplace injuries are inevitable and acceptable. 11 
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The careless worker narrative has a long pedigree. Ameri- 
can companies used it in the 1920s to counter opposition to the 
introduction of leaded gasoline. Lead poisoning among work- 
ers making the tetraethyl lead additive made people leery of 
using leaded gasoline. General Motors, DuPont, and Standard 
Oil responded to critics, in part, by blaming injuries on work- 
ers not following safety precautions . 12 In this case, carelessness 
was not the root cause of worker injuries and death — exposing 
workers to a toxin at work was. Indeed, analysis of injury cau- 
sation suggests that unsafe conditions, not carelessness, is the 
cause of most accidents . 13 

DuPont, Standard Oil, and General Motors combined the 
careless worker narrative with the assertion that innovation and 
economic progress demand risk. In effect, workplace injuries 
are inevitable and necessary. This argument radically (and bi- 
zarrely) reframes the debate about the cost of workplace injury. 
Workplace injury is not about the cost of injuries to workers. 
Instead, it is about the cost to society of not injuring workers! 
This neatly sidesteps the awkward fact that employers (and 
their investors) reap the economic benefits of these injuries 
while workers bear the costs. 

Suggesting injuries are inevitable also deflects attention from 
the fact that workplace injuries are not random events that defy 
prediction. And they are not unpreventable. Patterns of injury 
are clearly discernable. In agriculture, for example, the most 
common injuries requiring hospitalization include fractures of 
the limbs, spine, and trunk, and open wounds on upper limbs. 
The most common injury mechanisms include animals, becom- 
ing entangled in a machine, falling from a height, being pinned 
or struck by a machine or another object, and falling from a 
machine . 14 Anyone who has worked on a farm could tell you 
about these patterns. 

Injury mechanisms are well known to employers, as are many 
ways to prevent injuries. The problem is that eliminating or 
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containing hazards is expensive. It is cheaper and much easier 
to blame the victim . 15 Focusing attention on the victim pro- 
tects cherished beliefs or powerful actors. We do this all the 
time. Victims of sexual assault were (and are) often blamed for 
their injury. Blaming rape victims is easier than grappling with 
seemingly intractable issues such as the objectification and vic- 
timization of women by social and legal forces. Similarly, it is 
easier to blame workers than grapple with the idea that inju- 
ries are the by-product of employer decisions. 

The social construction of accidents 

Worker carelessness and injury inevitability are a recurring 
refrain in popular debate. They also make an important con- 
tribution to the social construction of a workplace accident. A 
social construction is an understanding about something that 
emerges over time based on the behaviour of various actors. 
In this case, it defines what an “accident” means and what re- 
sponse is appropriate. Such understandings become embedded 
in the institutional fabric of society. The resulting social real- 
ity makes it hard even to think seriously about alternatives. 

The idea of a social construction is a bit hard to grasp, so 
consider how we measure time. There are 60 seconds in a min- 
ute, 60 minutes in an hour and 24 hours in a day. Extrapolat- 
ing, we get 365 days in a year, unless the year is divisible by 
four, and then we have a leap year with one extra day. Mind 
you, if that leap year number is divisible by one hundred, then 
we don’t add the extra day. Unless the year is divisible by four 
hundred and then we do. 

The point is that how we measure time is arbitrary (not to 
mention confusing). It is a social construction that reflects the 
historical evolution of time keeping. There is no real reason that 
we have a base-60 system for measuring time. A system based 
on tens would much simpler. But no one seriously considers a 
base-10 system because the base-60 system is embedded in the 
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institutional fabric of society. We all have a base-60 watch, com- 
puters run on base-60 time, and so on. 16 This same dynamic 
operates in how we socially construct workplace injuries. The 
idea that injuries are caused by “accidents” is embedded in the 
institutional fabric of society and makes it hard even to think 
seriously about alternatives. 

Saying a workplace injury is the result of an “accident” im- 
plies a lack of intentionality. This terminology implicitly ab- 
solves employers of responsibility for an injury because they did 
not explicitly set out to injure a worker. This is not, however, the 
full picture. While the exact moment individual injuries occur 
can be difficult to predict, the circumstances in which injuries 
occur and mechanisms of injury are typically well known. In 
deciding how work is designed and performed, employers place 
workers in circumstances that routinely give rise to the injury 
in the pursuit of profit. Using the term “accident” obscures, and 
indeed legitimizes, this behaviour. Accidents happen, after all. 
Now get back to work. 

Bizarrely, the concept of an “accident” is also used to support 
to the idea that employers should be able to manage safety. Em- 
ployers know the most about work processes. And they appear 
to bear the financial costs of accidents. 1 ' Thus, so the argu- 
ment goes, employers are best positioned to prevent accidents. 
This line of thinking sidesteps two important points. First, in- 
juries are by-products of employer decision-making: that is to 
say, employers already have the power to prevent injuries, but 
they don’t. And, second, the fact that employers don’t prevent 
injuries reflects the reality that the interests of workers (safety) 
and employers (profit) conflict. Not surprisingly, leaving safety 
to employers doesn’t usually work out very well for workers — 
they keep having these “accidents.” This was as evident in the 
late nineteenth century as it is today. And thus the state be- 
gan experiencing and responding to pressure from workers to 
regulate the workplace directly. 
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Pressure for state regulation 

Government regulation of employment is closely tied to the 
emergence of employment relations typical of a modern in- 
dustrial society. 18 The rapid industrialization of Europe and 
North America in the nineteenth and early twentieth centu- 
ries led to an increasing number of work-related accidents. 19 
For example, in 1925, the Workers’ Health Bureau noted that 
the introduction of spray painting meant that 18 workers could 
now spray-paint 1200 car chassis per day. Formerly, 20 work- 
ers could only hand paint 275 chassis. This increased efficiency 
came at a cost, though: every spray-painting worker was poi- 
soned within a year of starting.” 0 

Industrialization also led to the emergence of an organized, 
self-conscious, and politically potent working class. 21 It was 
also a time when there was growing interest in socialism as 
an alternative to capitalism. 22 As a result, there was growing 
pressure for government to respond to the needs of injured 
workers and address the deteriorating credibility of capital- 
ism and capitalists. 23 Subsequently, various forms of regulation 
were introduced that (partially) limited the employer’s right to 
manage as it saw fit. 

Among these regulations were standards governing such 
matters as hours of work, wages, and child labour. Union mem- 
bership and collective bargaining were also legalized. 24 Work- 
ers were not the only group demanding regulation of factories. 
Middle-class reformers sought state regulation as a way to 
maintain the sexual segregation and child educational goals 
they desired. 25 

The Factory Acts 

Ontario began regulating working conditions in 1874 and 
passed The Ontario Factories Act in 1884. 26 Upon coming into 
force in 1886, this Act regulated working conditions for women 
and children. It prohibited unsafe factories or factories where 
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persons were likely to be permanently injured (although tem- 
porarily injuring workers was apparently okay). Three inspec- 
tors were hired to enforce the Act. 2 ' Enforcement was, however, 
limited. Inspectors did little to affect the employer’s right to 
manage . 28 Other jurisdictions followed suit . 29 

It is unclear why inspectors chose persuasion over prosecu- 
tion. One explanation is that persuasion was the most efficient 
use of limited resources — limited resources being a political 
choice by the state. Persuasion was also consistent with the no- 
tions of inevitability and worker carelessness . 30 Workers were 
given no role in occupational health and safety, reflecting their 
subordinate role in employment relationships . 31 

There is no evidence that early state regulation appreciably 
reduced workplace injury. While obviously a concern to work- 
ers, high rates of workplace injury may also have given employ- 
ers pause for thought. The horrific nature of workplace injury 
and the injustice of its (lack of) compensation may cause work- 
ers to reflect on whether their interests are really the same 
as their employers’ interests . 32 Workers might well conclude 
that their health and safety is being systematically sacrificed 
to maximize the profitability of employers. Such a conclusion 
is a powerful critique of the capitalist system, posing a signifi- 
cant threat to social stability. 

Injury compensation 

In the late nineteenth century, Western governments began al- 
tering how injuries were compensated. Among the first changes 
was Great Britain’s Employer’s Liability Act ( 1880) — an act that 
limited the use of the three common law defences regularly used 
by employers to avoid liability . 3 ’ Britain enacted additional leg- 
islation in 1887, which made individual employers liable for ac- 
cidents but did not require any system of insurance . 34 Between 
1884 and 1886, the Bismarck government of Germany created 
the first system of compulsory, no-fault workers’ compensation 
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insurance with liability borne collectively by employers. 3 '’ Laws 
were also enacted in the United States 36 and New Zealand. 37 

In Canada, workers’ concerns became more politically im- 
portant during the early years of the twentieth century. Be- 
tween 1900 and 1914, Canada saw rapid growth and a drift 
toward highly concentrated forms of corporate production. 38 
This economic change, and the addition of over 2.2 million im- 
migrants between 1903 and 1912, transformed the nature and 
position of class forces in Canadian society. It resulted in un- 
precedented confrontation on the shop floor and in the streets. 
Workers also found legislative voice with the election of labour 
candidates to seats in all levels of government. 

Between 1902 and 1911, seven Canadian provinces insti- 
tuted injury compensation reforms, although only Quebec im- 
plemented a collective liability model. ’ 9 These changes began 
ameliorating one objectionable consequence of workplace in- 
jury: poverty caused by a legal system that was stacked against 
injured workers and their families. The widespread adoption 
of no-fault workers’ compensation is typically identified as be- 
ginning with Ontario’s 1914 legislation. While fully explained 
in Chapter 5, in brief, workers’ compensation developed to 
provide for lost earnings as well as medical and rehabilitative 
benefits to workers whose injuries arose out of and occurred 
in the course of employment. Who was at fault for the acci- 
dent was deemed irrelevant. All employers paid premiums to 
cover the costs and workers gave up the right to separately 
sue their employer. 

Why workers’ compensation? 

While growing worker pressure was an important factor in 
the emergence of workers’ compensation, it was not the sole 
reason for this change. 40 It is important to be cognizant of 
the advantages workers’ compensation offered to employers, 
including liability protection and increased predictability in 
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compensation costs. Further, there were societal shifts afoot. 
For example, studies demonstrating that structural factors, 
rather than specific acts of the worker or employer, were a sig- 
nificant cause of accidents . 41 This undermined the perception 
that the law of negligence was an appropriate way to compen- 
sate injury. 

Employer support may have made workers’ compensation 
attractive to governments seeking to ameliorate worker griev- 
ances . 43 William Meredith’s report that led to Ontario’s work- 
ers’ compensation legislation suggests this idea . 44 Meredith also 
used moral and political rationales that spoke to the stabilizing 
effect of no-fault workers’ compensation: 

In these days of social and industrial unrest it is, in 
my judgment, of the gravest importance to the com- 
munity that every proved injustice to any section 
or class resulting from bad or unfair laws should be 
promptly removed by the enactment of remedial leg- 
islation and I do not doubt that the country whose 
Legislature is quick to discern and prompt to remove 
injustice will enjoy, and that deservedly, the blessing 
of industrial peace and freedom from social unrest . 45 

Fie further commented on the potential of workers’ compensa- 
tion to mitigate worker demands and power in a speech to the 
Ontario Section of the Canadian Bar Association: 

The Legislature should be careful to put upon the 
statute books a fair law, not to be influenced by the 
pressure of a strong body which wields a powerful 
influence to temporize with the matter, to give only 
half justice. There are some who think that the man- 
ufacturers of this country are pretty well taken care 
of, and it seems to me it is bad policy on the part of 
the manufacturers to antagonize the workmen at a 


Preventing Workplace Injury TWO 


37 


time like this. There are sounds in the air of an at- 
tack upon their privileges, and I could not imagine 
a stronger weapon with which to attack than to say, 

“You protect the manufacturers but you will not pro- 
tect the working man.” 46 

Workers’ compensation ameliorated a significant source of so- 
cial instability by providing stable, predictable, and immedi- 
ate compensation. In doing so, workers’ compensation allowed 
governments to diffuse pressure for more aggressive regulation 
of occupational health and safety. In this way, workers’ com- 
pensation can be viewed as a substitute for injury prevention. 

Partial self-regulation 

Subsequent to the introduction of factory acts, many jurisdic- 
tions enacted specific legislation to address safety in shops, 
construction, and mines. 4 ' Responsibility for enforcement was 
normally assigned to the government department most closely 
associated with the area of commerce being regulated. Until the 
Second World War, worker demands for further changes in the 
workplace were limited by conflict between craft and industrial 
unions, state and employer repression, and the Great Depression. 

During the Second World War, workers forced a significant 
accommodation from the state. PC 1003 required employers to 
recognize and bargain in good faith with trade unions . 48 The 
resulting framework of labour relations reinforced the rights of 
employers to manage. Consequently, worker demands focused 
on wages, benefits, and union security. Combined with a re- 
cession in the 1950s, this dynamic meant that workers did not 
make health and safety a bargaining priority . 49 Fewer than half 
of the provinces had an occupational health and safety program 
in place before 1970. ;> ° 

Beginning in the 1960s, workers across North America be- 
gan agitating for better health and safety laws. Socially, there 
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was increasing skepticism about the benevolence of employers 
and the state. In the workplace, occupational diseases took on 
new importance . 51 And employers’ reluctance to share infor- 
mation about diseases or recognize them as work-related high- 
lighted how the interest of employers and workers diverged and 
conflicted . 52 The introduction of Medicare in 1968 also focused 
state attention on the cost of workplace injuries and illness . 53 

Hoggs Hollow and Elliot Lake 

Events at Hoggs Hollow and Elliot Lake, Ontario, catalyzed 
the Canadian occupational health and safety (OHS) movement 
during the 1960s and ‘70s. At Hoggs Hollow (now part of To- 
ronto), five workers were killed constructing water mains in 
the soft soil beneath the Don River. The tunnel was 35 feet un- 
derground and 6 feet in diameter with a 36-inch water main 
running through it. To pass by one another, one worker was 
forced to curl into a ball beneath the pipe to make room. To 
keep the water and silt from entering, the employer pressur- 
ized the tunnels. On 18 March 1960, sparks from a blowtorch 
ignited a fire in the oxygen-rich environment. 

In the mass confusion and panic that ensued, res- 
cue workers shut down the compressors that forced 
air into the tunnel, causing much of the tunnel to 
cave in, and leaving the men to suffer the tortures 
of the bends as nitrogen bubbles expanded within 
their blood. To make matters worse, the floor of 
the tunnel was not properly sealed with cement, so 
that when water was finally poured into the tunnel 
to quell the fire, behind the water came a torrential 
flood of quicksand and muck. 

For these five men, the dream of a better life died in 
a cramped, slimy tunnel beneath the Don River. The 
official cause of death was ruled acute poisoning by 
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carbon monoxide and suffocation due to the inhala- 
tion of smoke, sand, and water. It took three days of 
digging to free the bodies of these men from the tun- 
nel as they were completely buried in silt and trapped 
under the 36-inch water main that lined the tun- 
nel. The bodies of the Mantella brothers were found 
kneeling beside each other in the posture of prayer. 54 

The resulting coroner’s inquest and a strike by Italian construc- 
tion workers sparked changes that contributed to new occupa- 
tional health and safety laws in Ontario. 

Hoggs Hollow was followed by events at Elliot Lake, On- 
tario, in 1974. Alarmed by the high incidence of lung cancer 
and silicosis, uranium miners struck over health and safety 
conditions. Worker health concerns dated back to 1958, when 
the union began pressuring the federal and provincial govern- 
ment to reduce worker exposure to silica dust and radiation. 
A 1973 study of the workforce found that 3.6 percent of work- 
ers had silicosis and 5.6 percent had a pre-silicotic condition. 55 
An 18-day wildcat strike and questioning in the Ontario leg- 
islature from provincial New Democrats eventually led to the 
formation of Ontario’s Ham Commission, which recommended 
changes in health and safety laws. 

The external responsibility system 

As a result of political pressure, Canadian governments re-eval- 
uated their approach to occupational health and safety during 
the 1970s. 56 Among the main changes were the establishment 
of single regulatory agencies, new legislation, 5 ' and increased 
worker involvement . 58 The external responsibility system cre- 
ated under this legislation explicitly adopted the economic per- 
spective on risk commonly advocated by employers by limiting 
the obligations of employers to protect workers. 

Saskatchewan, for example, requires employers to “ensure, in- 
sofar as is reasonably practicable, the health, safety and welfare 
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at work of all of the employer’s workers.” ’ 9 Similar language 
can be found in other legislation . 60 The legislation does not re- 
quire employers to protect workers from every hazard or risk. 
Rather, employers must do everything that is “reasonably practi- 
cable” to protect workers. While this is an improvement, it also 
suggests that legislators continue to view the risk of workplace 
injury as unavoidable and acceptable. The relatively low fines 
historically assessed against violators supports this assertion. If 
injury were viewed as unacceptable, legislators would have en- 
acted much higher fines and directed more frequent prosecution 
on the principle (embedded in all of the acts) that increasing the 
cost of injury increases employer motivation to reduce injury . 61 

By the 1990s, the effect of the neo-liberal prescription on 
government policies was being seen in OHS . 62 External regula- 
tion was de-emphasized, with fewer or lower quality inspections 
being conducted. Prosecutions also dropped off. Governments 
also began “partnerships” with industries, whereby employers 
could earn incentives (often rebates on workers’ compensation 
premiums) based on their accident records . 6 5 These new part- 
nerships move workers and unions to the periphery of occupa- 
tional health and safety regulation . 64 

The internal responsibility system 

New legislation in the 1970s also created three new worker 
health and safety rights. These included the right to know 
about workplace hazards, the right to participate in discussions 
about workplace health and safety, and the right to refuse unsafe 
work. These rights represented significant gains for workers. 
Among the reasons for emphasizing internal (i.e., firm-based) 
responsibility for health and safety is the state’s purported in- 
ability to regulate the large number of workplaces . 65 It is, how- 
ever, more accurate to say that governments were not prepared 
to undertake such intensive regulatory work. This unwilling- 
ness reflects a reluctance to expend resources and interfere 
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with employer management of the workplace— a long-standing 
feature in OHS. In this way, the economic perspective on risk 
underlies the internal responsibility system (IRS). 

That said, the internal approach is also informed by a sense 
that workers have an important stake in occupational health 
and safety. Workers are made responsible for policing em- 
ployer compliance with OHS standards. This is particularly 
important, as the number of workplace inspections has de- 
clined in many jurisdictions. 66 Joint health and safety commit- 
tees (JHSCs) are designed to improve communication about 
health and safety within firms. Yet employers continue to 
control what, when, where, and how goods and services are 
produced — a power fettered only by a duty to consult with 
workers over safety matters. The conflicting nature of worker 
and employer interests is only partially recognized in IRSs. 6 ' 
In this way, state regulation has given way to partial self-reg- 
ulation. This approach also pushed occupational health and 
safety issues out of the public spotlight by making them lo- 
cal workplace matters. 

CANADA'S OHS SYSTEM TODAY 

The history of injury prevention in Canada presented above 
clearly shows that the state and employers view the risk of 
workplace injury as inevitable, minimal, and acceptable. Gov- 
ernments have sought to limit the employer’s right to manage as 
little as possible. This section briefly outlines how governments 
presently regulate workplace injuries. This includes providing 
a clearer picture of the internal and external responsibility sys- 
tems and how they interact. In Chapter 3, we’ll evaluate the ef- 
fectiveness of this system in depth. 

Duties and obligations 

Each province and territory, as well as the federal government, 
has enacted laws addressing occupational health and safety. The 
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precise form of the law (e.g., act, regulation, guideline, code) 
varies. That said, every jurisdiction sets out employer duties 
and responsibilities, powers of enforcement, gives workers the 
right to refuse unsafe work, and protects workers from repri- 
sal for doing so . 68 

Employers are made responsible for taking every reason- 
able precaution to ensure the safety of workers. This includes 
complying with statutory standards (e.g., providing fall protec- 
tion), providing workers with adequate supervision, education, 
and training, ensuring equipment is properly maintained, and 
informing workers of potential hazards. Supervisors must en- 
sure workers comply with legislative requirements, alert work- 
ers to hazards, and use safety equipment and devices. Workers, 
in turn, comply with the law, use safety equipment and devices, 
report hazards to their employer and report contraventions of 
the law to the government. 

Health and safety standards 

In addition to the basic rights and duties set out in legislation, 
governments establish standards addressing occupational haz- 
ards. These may address physical hazards. For example, Section 
139 of Alberta’s Occupational Health and Safety Code normally 
requires employers to use a fall protection system if a worker 
may fall more than 3 metres or if there is an unusual possibility 
of injury if a worker falls less than 3 metres. Specific standards 
for working over water and the type of equipment are specified. 

Other standards address chemical and biological agents. Ex- 
posure to these agents causes the majority of occupational dis- 
eases and many workplace injuries. These standards usually 
include exposure limits. Exposure limits are frequently set in 
terms of an exposure (e.g., 50 parts per million) over a period 
of time (e.g., two hours, eight hours, a lifetime). 69 These ex- 
posure limits are the level of exposure at which it is believed 
that nearly all workers may be exposed without adverse effect. 
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Hazardous materials also come with manufacturer-provided 
Material Safety Data Sheet (MSDS). The federal Workplace 
Hazardous Materials Information System (WHMIS) imple- 
mented in 1988 required standardized labelling and MSDSs.' 0 
The availability of MSDSs for over 400,000 products increases 
the ability of workers to know what they are handling. Worker 
training programs on handling hazardous materials supple- 
ment this information. 

External responsibility system 

All provinces and territories employ inspectors to visit work- 
sites, investigate workplace injuries, and enforce OHS standards. 
Responsibility for enforcement may rest within government 
or be delegated to an agency, such as a workers’ compensation 
board (WCB). Canadian inspectors continue to focus on per- 
suasion, rather than coercion. Inspectors may direct employ- 
ers to remedy health and safety hazards via the issuance of an 
order. Inspectors may also recommend charges be laid against 
employers. ' 1 

In 2004, the federal Criminal Code was amended to allow 
prosecutors to bring charges against organizations and senior 
managers when there has been a serious breach of workplace 
safety standards. The first conviction occurred in March 2008 
and imposed a penalty of $110,000 upon a Quebec company. To 
date, there has been no case law specifying the level of negli- 
gence required under the statute. Such charges can be laid in 
parallel with prosecutions under occupational health and safety 
legislation. 

Some jurisdictions (e.g., Manitoba, British Columbia) have 
also experimented with allowing inspectors to issue tickets with 
fines attached to them. In Ontario, both employers and work- 
ers can be the subject of such tickets. Significant controversy 
attends this system, which appears to focus attention on the 
actions of individual workers and supervisors (indeed making 
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them mostly responsible for workplace safety), rather than the 
decisions made by employers .' 2 

Internal system and the three righ ts 

In the 1970s, the introduction of the IRSs devolved much re- 
sponsibility for regulating compliance with OHS standards to 
workers. Workers have three rights under the IRS: the right 
to know about health and safety hazards in the workplace, the 
right to participate (typically by selecting representatives to 
a joint health and safety committee), and the right to refuse 
unsafe work. 

The most significant of these rights is the right to refuse 
unsafe work. The right to refuse runs contrary to workers’ 
common law obligation to obey and the collective bargaining 
principle of “work now, grieve later.” This exception reflects 
the immediacy and potential harm that health and safety haz- 
ards represent to workers .' 3 

Official work refusals are relatively uncommon . 74 More typi- 
cally, workers will quietly alter their work to avoid a hazard. "’ 
Issues may also be raised in joint health and safety committees. 
These committees may be required by legislation or collec- 
tive agreements. They typically comprise an equal number of 
worker and employer representatives and are charged with ex- 
amining health and safety issues and recommending remedies. 

Partnersh ip model and incentives 

During the late 1980s, the idea of state-employer partnerships 
as a way to improve safety gained currency. This idea is simi- 
lar to the notion of underlying IRSs: employers and workers 
are in the best position to know and remediate workplace risks. 
Where state-employer partnerships differ from IRS is that 
workers are largely excluded from these partnerships — except 
as the target of educational campaigns. 

For example, faced with rising compensation costs, the 
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Government of Alberta issued a challenge to employers in 2002 
to reduce workplace injuries by 40 percent within two years. 
Various government initiatives followed, including a system of 
incentives. 76 As part of the post-2002 injury reduction cam- 
paign, a Certificate of Recognition was linked to a 5 percent 
reduction in an employer’s WCB industry rate through the 
Partnership in Injury Reduction (PIR) program on top of the 
WCB’s own experience-rating system.' ' 

CONCLUSION 

Over time, governments have addressed injury prevention in 
various ways. In seeking to reduce the incidence of workplace 
injuries, governments have avoided significantly curtailing the 
rights of employers to manage. But there have been significant 
gains for workers. There are rules around working conditions. 
Employers are obligated to identify and remediate hazards. 
Workers have the right to know, participate, and refuse. And 
injured workers can gain more predictable, stable, and imme- 
diate compensation. 

Yet, despite these efforts, hundreds of thousands of Canadians 
continue to be injured each year. In Chapter 3, we will examine 
this apparent inconsistency in some depth. Among the issues 
we’ll consider is the degree to which conflict between maintain- 
ing production and social reproduction retards effective injury 
prevention. Also of interest is the degree to which regulation 
affects an employer’s ability to decide what is produced when, 
where, and how. The importance of the economic perspective on 
risk will also be highlighted. Of particular interest is how this 
perspective is used to justify prioritizing profitability over safety. 
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-THREE- 


Critique of 

OHS in Canada 


On 27 July 2009, 37-year-old Darryl Binder died at Atha- 
basca University after falling five meters and being impaled by 
rebar. Binder was a construction foreman at Athabasca’s new 
research building and left behind five children. 1 Alberta’s occu- 
pational health and safety (OHS) regulations require workers 
to use fall protection if they could fall more than three meters 
or face an increased risk of injury because of the surface onto 
which they could fall. Despite this requirement, Binder was not 
adequately protected and he died. 

Binder’s death is, unfortunately, not unusual. Despite OHS 
laws, over half a million Canadians are significantly injured at 
work each year. And more than 1000 workers — likely many 
more — die as a result of work-related injury and disease. These 
very crude indicators are a good place to start examining the 
reality of occupational health and safety in Canada. These num- 
bers (and their deficiencies) reveal interesting things about what 
workplace injuries and hazards are recognized in Canada. 

From this discussion, we turn our attention to specific 
injury prevention activities. This includes examining the effec- 
tiveness of internal and external safety systems. Of particular 
concern is the degree to which workers can and do exercise 



their rights under health and safety legislation. We will also 
examine the degree to which government standards and exter- 
nal enforcement work. Finally, we look at the effectiveness of 
state-employer partnership programs and the perception that 
they create regarding workplace safety. 

RECOGNIZING INJURY AND HAZARDS 

How many injuries? 

To determine whether OHS efforts are effective, it is useful 
to consider the rate and severity of injuries and fatalities. We 
might then look at changes over time. Or we might compare 
industries in different provinces or other countries. 2 Such com- 
parisons can be tricky — it is difficult to know whether any two 
things are comparable, no matter how similar they appear on 
the surface. Yet even crude indicators of injury and death are 
a useful place to start. 

Unfortunately, we simply don’t know how many workers are 
injured and killed each year. In the Introduction, we saw that 
630,000 Canadian adults reported being injured on the job in 
2003 severely enough to limit their activity. This number is 
a significant underestimate of workplace injuries. It ignores 
injuries that did not limit activity, such as minor cuts, burns, 
bruises, and strains. It also ignores injuries to minors, repeti- 
tive strain injuries, multiple injuries, and unreported injuries. 3 
Despite these problems, 630,000 injuries is likely closer to the 
truth than almost any other number available. 

This difficulty exists because most “injury statistics” are 
actually the number of compensation claims accepted by work- 
ers’ compensation boards (WCBs). 4 Injuries not reported to or 
rejected by a WCB are not counted. Frequently, injuries that 
did not cause time off work are also excluded. Injuries to the 
10 to 20 percent of workers not enrolled in workers’ compen- 
sation are also missing. On top of this, there appears to be sig- 
nificant under-reporting of potentially compensable workplace 
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injuries. Consequently, the injury numbers commonly used 
are low. For example, in 2003, the Association of Workers’ 
Compensation Boards of Canada (AWCBC) reported 348,715 
accepted time-loss injury/disease claims. That same year, the 
AWCBC reported 963 work-related fatalities. 6 

This suggests three things. First, injury statistics com- 
monly do not report the true level of workplace injury and 
death. Second, this under-reporting distorts our perception 
about the frequency of injury: there are many more injuries 
than we “see.” Third, injury rates are a social construction. 
That is to say, how we define injury affects the level of injury 
we see. WCB claims data is the easiest way to “see” injuries. 
But, in accepting these statistics, we accept the definitions and 
biases built into them. 

Who gets hurt affects injury recognition 
A workplace injury is damage a worker sustains at work. Many 
injuries are easy to see, such as cuts, bruises, broken bones, and 
burns. Depending on how a worker gets hurt, the relationship 
between work and the injury may also be obvious. In these cases 
— such as that of Darryl Binder — it is easy to agree there is an 
injury and that it was caused by work. But this is not always 
so. Consider injuries caused by repetitive motions. 

Repetitive strain injuries (RSIs) became an important public 
policy issue in the 1980s. But they began appearing in factory 
and office workers during the early nineteenth century. Often 
referred to as writers’ cramp or telegraphists’ cramp, these 
RSIs received uneven treatment over time — often depending 
on who was experiencing them. For example, research by Dr. 
George Phalen contributed to chronic hand disorders not be- 
ing recognized as work-related for nearly 40 years. His asser- 
tion was that many women experienced these disorders but, 
since women did no “manual” work, such injuries could not be 
work-related.' 
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The Phalen example illustrates that who gets injured plays an 
important role in the recognition of hazards and injuries. 8 The 
physical demands of women’s work in the home and on the job 
are often downplayed. And much of the “science” of workplace 
health and safety is based upon studies of healthy men. Expo- 
sure limits to chemical and biological agents have historically 
been set with little consideration that there may be meaning- 
ful physiological differences between men and women, as well 
as between healthy and unhealthy individuals. 

The type of injury and its cost also affect recognition 
We limit workers’ exposure to chemical and biological agents 
because these agents cause occupational diseases, as well as 
injuries (such as burns). But recognition of the exposure- 
disease relationships has not come easily or quickly. Occupa- 
tional diseases typically have long latency periods that make it 
difficult to see the relationships between work and the injury. 
The presence of other potential causes or contributory factors 
can make it even harder to determine definitively that work 
contributed to the disease in other than a minimal way. 9 While 
governments and employers often cite the complex causation of 
such diseases as a reason for delay or refusals, there is evidence 
that concerns about financial liability drive these decisions. 

Fluorspar miners in St. Lawrence, Newfoundland, for exam- 
ple, struggled for 30 years to gain adequate health and safety 
protections, as well as compensation for work-related silicosis 
and lung cancer. Government concern about the economic im- 
pact of accepting such diseases played a part in delaying and 
limiting compensation. Only mounting public pressure and 
workplace disruption triggered change. 10 Uranium miners at 
Elliott Lake, Ontario, faced similar barriers to gaining recog- 
nition of the link between their work and silicosis and cancer 
and used similar tactics to gain redress. 11 
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Employers may impede injury recognition 
Employers withholding information about an occupational haz- 
ard also contributes to delays in recognizing such hazards. The 
danger of asbestos exposure was well known in the industry 12 
but Bendix Automotive, for example, withheld this information 
from brake plant workers in Windsor, Ontario. When political 
pressure finally resulted in both health and safety enforcement 
and compensation claims, Bendix closed its plant in 1980. 13 

Bendix is not an isolated case of an employer withholding 
information and then abandoning its workers. In the United 
States, the Johns-Manville Company engaged in a decades- 
long pattern of denying asbestos was a hazard and repressing 
information about its effects in order to maximize its profit- 
ability . 14 During this time, hundreds of its workers fell ill and 
died from asbestos-related diseases. The 1980 shutdown of the 
Johns-Manville plant in Scarborough, Ontario, allowed the 
employer to externalize the costs of compensating asbestos- 
related injuries by removing itself from the workers’ compen- 
sation rate-group to which those injuries would be charged . 15 

The social construction of injury and hazards 
These examples indicate that injuries, like accidents, are a so- 
cial construction. That is to say, factors other than “science” 
contribute to what we consider legitimate work-related inju- 
ries. Workers, employers, and governments have much at stake 
when defining an injury. They are also differently able to cause 
or impede the recognition of workplace injuries. 

Eric Tucker notes that constructing what is considered “nor- 
mal” in the workplace is a fundamentally political act, because 
the expectations that are generated arise out of divergent and 
competing interests . 16 Thus, the recognition of and response to 
injuries depends on positions taken by the state and other play- 
ers, such as corporations and trade unions. Naturally, those who 
are more powerful are better situated to have their versions of 
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reality become the dominant ones. And in our society, capital 
is very much more powerful and better organized than work- 
ers are. 

Health and safety hazards are also social constructions. They 
grow (in part) out of what we consider legitimate injuries. Over 
time, substances and activities that we once did not consider 
hazardous have been redefined. Asbestos, coal dust, and silica 
all come to mind. More recently, we’ve come to see activities 
such as sitting in one position for hours or making repetitive 
motions as hazardous. And new hazardous substances, such as 
photocopier and printer toner, have been identified. 

Employer tactics in con testing injury recognition 
As with injuries, employers, workers, and the state often con- 
test what work and substances are considered hazardous. An- 
gela Nugent traces the plight of young women who died from 
radium poisoning after painting luminescent paint on watch 
faces. These workers experienced severe anemia, lesions of the 
gums, and necrosis of the jaw before dying. 1 ' The United States 
Radium Corporation responded by engaging researchers to de- 
termine if radium was indeed the cause of these deaths. This 
research indicated that it was. 

The employer’s response exemplifies how employers can 
evade responsibility for such injuries. The employer requested 
additional research, criticized the methods, prohibited publica- 
tion of the research, misrepresented the findings to government, 
hired a more compliant researcher to create evidence that there 
was no risk, blamed the workers for their exposure, and then 
argued that the deaths of the young women was an acceptable 
price to pay for glow-in-the-dark watch faces . 18 Eventually the 
employer was forced to address these hazardous conditions. It 
chose to alter how watches were made to provide more pro- 
tection to workers, rather than eliminate the hazard from the 
workplace. 
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Radium poisoning demonstrates that some hazards are eas- 
ier to find agreement about than others are. An unguarded saw 
blade poses an obvious hazard. The way a subcontracting sys- 
tem pressures workers to work unsafely is more difficult to see. 
For example, the effect of the subcontracting system used in 
Australia’s long-haul trucking system on workplace safety has 
been largely ignored because of the dispersed and incremen- 
tal nature of fatalities — fatalities were not viewed through the 
lens of work. 19 This subcontracting system exacerbated normal 
demands on drivers, compelling them to work excessive hours, 
speed, and use drug stimulants. 

Ignoring the context in which the accidents occurred meant 
the hazard was constructed as driver error. Regulation then be- 
came focused on drivers and not on the system of work. This 
construction benefited employers because it ignored how em- 
ployers caused accidents through the organization of work. It 
also benefitted the state by obscuring the role played by gov- 
ernment deregulation of the trucking industry. 

Perpetuating the careless worker myth 
Focusing attention on worker behaviour is a recurring issue in 
the prevention of workplace injuries. As we saw in Chapter 2, 
the careless worker narrative has been a powerful tool for em- 
ployers over time. Despite being largely discredited, it contin- 
ued to inform state efforts to prevent workplace injuries. For 
example, Alberta ran an OHS awareness campaign in 2005 
that showed workers engaging in or the consequences of un- 
safe work practices. 20 The common visual component of the 
campaign was the word “stupid.” Its location in each poster 
(e.g., on a crate being moved unsafely, on a wall from which 
an unsecured ladder had fallen) was designed to focus atten- 
tion on the contribution of worker behaviour to workplace ac- 
cidents. In this way, the campaign implicitly blamed workers 
for their injuries. 
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Alberta launched a similar campaign in 2008, with graphic 
videos showing how workers’ behaviour causes accidents. 21 In 
one vignette, a worker in high heels is injured when she falls 
from a ladder while trying to reach unstable stock on a high 
shelf. The video ignores the role of the employer in creating jobs 
that require workers to engage in risky behaviour to complete 
routine tasks. The employer required the worker to wear high 
heels to look fashionable. The employer gave the worker a rick- 
ety ladder. The employer placed stock high up and stacked it 
unsafely. That the worker was injured was entirely predictable 
and preventable — by the employer. The safety tips provided for 
workers at the end of this particular video all suggest alterations 
to how the job is designed — things entirely out of the control of 
workers. Missing is any indication that employees have a statu- 
tory right (and obligation) to refuse such obviously unsafe work. 

Identifying occupational cancer 

Occupational cancer provides an interesting example of how 
injuries and hazards are socially constructed in ways that en- 
danger workers. Occupational cancer is important because of 
the long-term growth in the proportion of work-related fa- 
talities attributed to occupational diseases. 22 Discussion and 
research about occupational cancer typically focuses more on 
treatment than prevention. 23 When preventing occupational 
cancer is discussed, it typically focuses on determining “safe” 
levels and types of exposure to carcinogens, rather than dis- 
cussing whether exposure ought to occur at all. These discus- 
sions also tend to emphasize the importance of lifestyle factors 
(e.g., diet, exercise) in preventing cancer — in doing so, making 
workers’ implicitly responsible for cancer prevention. 24 Fram- 
ing the discussion this way ignores that involuntary and even 
unknowing exposure to carcinogens (for which, incidentally, 
there are no definitively safe levels of exposure) frequently oc- 
curs as a result of job-design decisions made by employers. 
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There is significant debate over the percentage of cancers 
that are occupationally linked. Although estimates range from 
4 percent to 40 percent, and obviously vary by type of cancer 
and country, there is widespread acceptance of numbers between 
8 percent and 10 percent. 25 Occupationally linked cancers are 
not evenly distributed through the workforce, more commonly 
affecting blue-collar workers and having gendered elements. 26 
Yet these numbers are not reflected in government statistics, 
which are derived from worker’s compensation claims. 

For example, in 2005, approximately 13,100 Albertans were 
diagnosed with cancer and 5,500 Albertans died from cancer. 2 7 
The Alberta Cancer Board estimates that 8 percent of all can- 
cers are occupationally caused. 28 This suggests just over 1,000 
of Alberta’s 2005 cancers were occupational cancers and about 
440 deaths were occupationally related. Yet, in 2005, the WCB 
accepted only 29 claims for cancer and reported just 38 cancer- 
related fatalities. This example is consistent with the pattern 
over the previous 10 years. 2!) The vast majority of cancer cases 
accepted by the WCB are lung cancer (mesothelioma) with ben- 
efits going mostly to firefighters, coal miners, and workers ex- 
posed to asbestos. In this way, the prevalence of occupational 
cancer is hidden. 

Preventing occupational cancer 

Not surprisingly, discussion of occupational cancer has been 
largely absent from Alberta’s occupational health and safety 
system, which — like workers’ compensation — is designed to 
address more traditional accidents and injuries. The word car- 
cinogen appears only three times in the 539-page Occupational 
Health and Safety Code. One mention requires the labelling of 
asbestos storage units. The other two instances require docu- 
mentation of workplace and non-workplace exposures to as- 
bestos, silica, or coal dust during a health assessment of such 
a worker. 
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While it may seem facile to criticize legislation based on the 
(dis)appearance of a single word, this forms part of a broader 
pattern of ignoring cancer in the workplace. The Occupational 
Health and Safety Code does require employers to keep exposures 
to chemicals, biological hazards, and harmful substances (many 
of which are carcinogens) as low as reasonably practicable and 
below certain threshold levels . 30 Yet, relying on such exposure 
thresholds for carcinogens simply sets an “acceptable" level of 
occupational cancer, rather than preventing it. 

When workers get cancer from legal and/or illegal work- 
place exposures to carcinogens, the state then frames these (as 
at least partially) the consequence of worker behaviour. Can- 
cer in the Workplace, a 2005 publication by the Alberta Cancer 
Foundation and Work Safe Alberta, notes how lifestyle and ge- 
netic factors are influential factors in the development of can- 
cer . 31 The document acknowledges that job design is a pivotal 
factor in exposing workers to carcinogens, but then fails to fol- 
low that logic through in its recommendations. 

Instead, workers are provided with tips, some of which are 
useful in limiting occupational exposures (e.g., wear personal 
protective devices, wash your hands) and some of which are not 
(e.g., eat lots of vegetables, get some exercise). While workers 
are encouraged to limit their exposure to hazardous substances, 
this is indeed something over which they have little control or 
even knowledge about. Employers, who do have control and 
knowledge, are recommended to “ensure that the products being 
used in the workplace are the least hazardous possible for the 
intended use” and that engineering controls and other equip- 
ment can be used to reduce exposures . 32 

Constructing cancer as a non-issue 

In this example, we see occupational cancer and carcinogens 
being (deconstructed as a low-priority issue. The medical com- 
munity pays little attention to the occupational origins of cancer. 
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When causation is discussed, the multi-factorial nature of can- 
cer is (legitimately) raised as a barrier to identifying causes, 
which then seems to preclude effective prevention. This as- 
sertion is vexing in several ways. First, unequivocal evidence 
regarding causation in individual cases is likely impossible to 
find. Yet, this does not preclude taking action to eliminate ex- 
posure to known carcinogens immediately. Second, many non- 
occupational exposures to carcinogens that confound causation 
are the result of workers using or ingesting the products pro- 
duced by employers, such as cigarettes, alcohol, pesticides, and 
herbicides on food, and fumes and other residue from industrial 
plants or manufactured products. 

When an occupational link becomes established in the pub- 
lic’s mind, compensation is provided . 33 Yet, overall, there is little 
regulation of carcinogens and the method of regulation legiti- 
mizes questionable levels of exposure. The state prefers advis- 
ing workers to wear protective gear and eat well to requiring 
the redesign of work processes. In these ways, Alberta has con- 
structed a (non)response to occupational cancer. This approach 
is common and advances the economic interests of employers. 
Many carcinogens are fundamental to industrial processes and 
eliminating them entails significant additional costs (resulting 
in higher prices and/or reduced profitability) and significant 
liability. Acknowledging that corporations knowingly expose 
workers to carcinogens and that the government allows this 
to continue is also a significant threat to both social stability 
and the legitimacy of the state. Thus, this topic receives little 
attention. 

Conceptual models of injury 

Embedded in legislation, policy, and practice are beliefs about 
the cause and nature of injuries. Three basic assumptions about 
work-related injuries underlie efforts to prevent and compen- 
sate workplace injuries: 


Critique of OHS in Canada THREE 57 


• The mechanism of injury will be discernable, or at least 
mostly distinguishable from other events or disease pro- 
cesses, 

• The injury will manifest itself at the time of or reason- 
ably soon after the injury occurs, such that the injury can 
be causally related to a work-place event, and 

• The course and treatment of the injury will be broadly 
similar from one person to the next. 

This biomedical model asserts that illness has a biological 
source (or pathology). Further, the degree of illness is propor- 
tional to the degree of biological malfunction. Objective medical 
knowledge (e.g., test results, observations, functional evalua- 
tions) is more valued than patient self-reports. 34 This model 
plays a significant and useful role in both occupational health 
and safety and workers’ compensation. 

Limits to the biomedical model 

Yet, this model also has some serious drawbacks. Determin- 
ing whether a worker concern can be medically substantiated 
takes time and money. Employer resistance can impede such 
a determination. Until a determination is made, workers con- 
tinue to be exposed to the hazard. Further, worker-identified 
injuries or illnesses that cannot be validated by such tests are 
not given much credence, and thus prevention and compensa- 
tion may be denied. This, however, does not eliminate any haz- 
ard that exists or injury that occurs — it simply transfers these 
costs to workers. 

This model also runs afoul of recent research that suggests (l) 
injuries are often multi-factorial, and (2) work exerts significant 
effects on health and a broad range of diseases have work-re- 
lated components. 35 Attempting to classify injuries as work- 
related and non-work-related (thereby ignoring the interactive 
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effect between occupational and broader environmental factors) 
is likely an impossible task. 36 Yet this biomedical approach re- 
mains commonplace. 3 ' Consequently, instead of triggering a 
broader effort to reduce unsafe work practices and the use of 
toxic substances in society, discussions define these hazards out 
of existence — uncertainty is used to preclude action. 

Workers may take a different approach to constructing ill- 
ness and injury. Many rely upon their own observations of how 
the workplace affects them and their co-workers to draw con- 
clusions about health and safety. 38 The reliance of workers on 
this form of knowledge may have implications for the regula- 
tion of occupational health and safety. 39 Where injuriousness 
is contested, medical knowledge is typically given precedence 
over worker knowledge. Knowing this, workers may not en- 
gage in OHS systems knowing that they will fail, or they may 
engage it in a way they believe they can succeed at, even if the 
outcome is less than optimal. 40 

REGULATING WORKPLACE HAZARDS 

Approaches to regulation 

Chapter 2 suggested that the state has intervened in injury pre- 
vention because workplace injuries threaten production and so- 
cial reproduction. Governments can intervene in the operation 
of society in several ways. It is useful to think about these policy 
instruments as falling into four different categories of increas- 
ing invasiveness. 41 States can use hortatory instruments to signal 
priorities and propel actions by appealing to values via symbols. 
Campaigns like “Bring ’em back alive” attempt to convince mo- 
torists to drive safely in order to protect their children. 42 

States can also use capacity-building instruments, such as in- 
vesting in intellectual, material, or human resources to en- 
able activity. For example, governments can offer educational 
campaigns, such as Alberta’s online ergonomic training pro- 
grams, to improve the knowledge of workers and managers. 43 
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Alternately, the state could provide training materials, safety 
equipment, or trainers to build the capacity of workers and 
managers to act safety. 

Incentive-based instruments use inducements, sanctions, 
charges, or force to encourage action. This could include fi- 
nancial incentives to employers for reducing workplace inju- 
ries, such as Alberta’s Partners in Injury Reduction program 
(discussed below) or ticketing workers and employers for unsafe 
acts or circumstances, such as Ontario’s 2005 initiative . 44 Pros- 
ecutions under health and safety legislation as well as the 2004 
amendment to the federal Criminal Code are other examples. 

Finally, states can use authority-based policy instruments that 
grant permission, or prohibit or require action. They can also 
change the distribution of authority of power within a system. 
So a state could sanction the creation of a no-fault system of in- 
jury compensation that displaces tort law. It could also compel 
employers to participate in that system. It could impose duties 
upon employers that are greater than their common law duties. 
It could set standards regarding chemical exposures. 

Limits on regulation 

Governments often use several policy instruments to achieve 
a goal, such as making workplaces safer. The exact choice of 
instrument(s) can be constrained by political pressure, such as 
employers wanting to minimize regulation. The state may also 
be limited by popular conceptions about the appropriate role 
of the state and the effectiveness of particular forms of regula- 
tion. Constraints are often categorized as political and practical. 
This division is false and obscures how “practical” constraints 
reflect earlier political decisions. 

For example, many people believe that the state must rely 
upon employers and workers to make workplaces safe because 
there aren’t enough inspectors. In this way, the internal re- 
sponsibility system is cast as a reaction to a practical problem: 
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inspectors can’t be everywhere. Is that really true? The number 
of inspectors that the state chooses to hire is a political deci- 
sion. This decision reflects how many inspections the govern- 
ment believes is desirable. More broadly, it also reflects the 
degree of state interference in the operation of workplaces that 
the government thinks is required (or is politically palatable). 
Viewed this way, the seeming practical problem of not enough 
inspectors is actually a political decision. 

It is also useful to be mindful that the ability of the state to 
regulate is compromised by the multiple goals that regulatory 
agencies must often pursue. In addition to adjudicating dis- 
putes and enforcing compliance, OHS agencies may undertake 
research, provide policy advice, distribute funding or compen- 
sation, or collect premiums. Such agencies may need to trade 
off how and how aggressively they enforce rules in order to 
achieve other organizational objectives . 45 

The internal responsibility system 

Beginning in the 1970s, Canadian governments began empha- 
sizing the internal responsibility system (IRS), with workers 
having the right to know, participate, and refuse. The IRS was 
adopted when the influence of labour was near its peak and 
the standard employment relationship was widespread. 46 In 
practice, those workers most able to benefit from the IRS have 
been unionized workers and non-unionized workers in work- 
places where employers are prepared to cooperate. 4 ' With Ca- 
nadian unionization rates hovering at around 30 percent, the 
IRS clearly does not equally benefit all workers. 

In order to participate in decision-making about safety and 
exercise the right to refuse, workers need to be aware of the haz- 
ards they are facing. It is unclear whether workers are aware of 
hazards and whether the hazards workers identify are accepted 
as such. Workers may also be reluctant to ask for information. 
For example, only one in five Ontario workers with a health 
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and safety concern asked for information about it — with the 
majority of workers asking their supervisors. 48 

Workers may also not know their rights. For example, a 1988 
Ontario study found that 44 percent of workers knew nothing 
about their rights. 49 Workers who did know about their rights 
were those already most advantaged in the workforce: highly 
educated and/or unionized men. 50 More recently, a 2007 study 
found that only 21 percent of new Canadian workers received 
health and safety training in their first year with a new em- 
ployer. 51 This suggests that most employers do not take safety 
issues seriously enough to train workers. 

Knowledge is power? 

A popular refrain among health and safety activists during 
the 1970s was “Knowledge is not power. Power is power.” 52 
While this slogan is incisive, there is good reason to believe that 
knowledge is power — for employers. Specifically, when there is 
a large difference in what workers and employers know about 
health and safety, the rights to know and participate may actu- 
ally increase employer power in the workplace. 53 

This seemingly counterintuitive outcome occurs in two ways. 
First, employers can influence which hazards workers pay at- 
tention to by what knowledge they choose to share. Employ- 
ers may be more likely to acknowledge or provide information 
about hazards that are easy to address rather than hazards that 
require more involved remediation. 

The ability of employers to influence what hazards are rec- 
ognized is heightened by having a designated group that is “re- 
sponsible” for workplace health and safety issues, such as a joint 
health and safety committee (JHSC). This arrangement chan- 
nels health and safety concerns in a single venue that the em- 
ployer can dominate. Flaving an official place to discuss health 
and safety also delegitimizes discussion that occurs elsewhere, 
such as in a union hall or on the shop floor. 
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Second, employers can influence how workers think about 
hazards by how the employer frames an issue or the solution. 
For example, workplace air quality may be an issue. An employer 
may frame this as a worker “concern,” thereby subtly contesting 
whether there is indeed a hazard. The employer can then quite 
reasonably suggest evidence needs to be collected (or provided 
by the workers) to substantiate the “concern.” This delays, and 
possibly derails, action. In the meantime, workers continue to 
be exposed to the hazard. 

Should a hazard be identified, the employer can shape the 
solution(s) considered by using its managerial power. For ex- 
ample, it can require the use of personal protective equipment 
(PPE) such as respirators (or other low-cost solutions) in lieu of 
altering the production process to eliminate the hazard. Without 
some way for workers to compel a specific remedy (e.g., collec- 
tive bargaining, direct action on the shop floor), workers must 
accept the employer’s solution. 

Joint health and safety comm ittees 

The JHSC is a central feature of the IRS. Committees typi- 
cally comprise an equal number of employer and worker rep- 
resentatives. When consensus on health and safety issues can 
be found, the JHSC can make non-binding recommendations to 
the employer. Data from the UK, U.S., and Canada suggest that 
such committees are associated with a reduction in workplace 
injuries . 54 The effectiveness of the committees appears, how- 
ever, mediated by union representation, involvement of workers, 
management attitudes, and the degree of external regulation. ' ”' 
The most frequent criticism of JHSC s is that they lack the au- 
thority to compel employers to act on safety issues . 56 In short, 
the potentially positive effects of JHSCs only occur if employ- 
ers accept the work of the committees . 57 

This is not to say that workers are entirely helpless. Recent 
research at the University of Windsor found that how worker 


Critique of OHS in Canada THREE 63 


safety representatives behave has an important effect on what 
can be achieved. When worker representatives gather their own 
research on hazards, emphasize worker knowledge, and mobi- 
lize workers around safety issues, significant improvements in 
working conditions were more likely to occur. 58 Workers with 
a more politically active orientation tend to challenge the way 
employers shape and limit discussion, recognizing that rem- 
edy often required action beyond simply identifying concerns 
to the employer. 59 

By contrast, the Windsor study also suggests that workers 
with a technical-legal orientation typically focused their atten- 
tion on basic housekeeping and maintenance issues — concerns 
that are neither disruptive nor costly to address. 60 This finding 
builds upon the observation by Vivienne Walters that worker 
representatives on JHSCs are often drawn into technical, col- 
laborative discussions shaped by employer notions of what risks 
are reasonable, and what costs are affordable. 61 

This research suggests two things. On the one hand, em- 
ployers can use JHSCs to limit the impact worker of participa- 
tion rights by controlling information flow, shaping discussion 
about safety, and ignoring recommendations they do not agree 
with. On the other hand, workers prepared to engage in more 
overtly political action could use JHSCs as a platform from 
which to exert pressure on employers. In short, employers con- 
tinue to enjoy a structural advantage. But the effectiveness of 
participation rights for workers is determined, in part, by how 
those rights are exercised. 

Despite (or perhaps because of) these shortcomings, JHSCs 
remains an important part of most provincial OHS systems. 
This is not the case everywhere though. In Alberta, for exam- 
ple, statutory JHSCs are formed at the order of the Minister. 
There were about 321,000 significant occupational injuries in 
Alberta in 2007 — an average year. 62 Despite this, the Minis- 
ter did not order any committees formed. In fact, there are no 
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Minister-ordered JHSCs in Alberta. Committees that operate 
do so where workers are unionized (about 20 percent of the 
workforce) and have bargained them into place or where the 
employer allows a committee to function. Voluntary committees 
are not, however, subject to the provision of Alberta’s Health 
and Safety Act. Without specific collective-agreement language, 
employers set the rules for such committees. 63 

The right to refuse 

The right to refuse unsafe work is the most powerful right 
workers have under the IRS. It is one of the few instances 
where workers can legally disobey their employer. A refusal can 
compel the employer to pay attention to safety concerns. Yet, 
despite staggering numbers of injuries and deaths each year, 
workers do not refuse unsafe work very often. 64 To understand 
why workers don’t refuse requires us to consider the nature of 
this right in practice. 

A refusal is a reactive right. It operates only after the em- 
ployer has made many decisions about the organization of work 
— some of which have made the work unsafe. And scope of 
the right is simply to work or not. The right to refuse confers 
no ability on workers to influence what hazards exist in the 
workplace — only to absent themselves from those hazards they 
know about and believe unsafe. By contrast, the employer has 
significant latitude to (reorganize work in ways that make it 
minimally acceptable to — although perhaps not entirely safe 
for — the worker. In this way, employers have significantly more 
discretion and flexibility around work refusals than workers do. 

Formal work refusals are not the only kind of work refusal. 
An Ontario study found that only 1 percent of workers exer- 
cised their legislative right to refuse unsafe work, although 40 
percent informally refused. 6 ' 1 An informal work refusal may be 
confrontational (i.e., a refusal without triggering the formal 
legislative process) or non-confrontational (e.g., altering the 
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work process ). 66 Such behaviour may pressure the employer to 
alter unsafe work. Or, if the employer ignores or is unaware of 
a worker’s resistance, an informal refusal may result in some- 
what less unsafe work. 

Workers and employers may also differ in their sense of 
what is “safe” and “unsafe” in the workplace. The right to re- 
fuse may also be affected by broader dynamics of industrial 
relations. Employers, for example, may often raise the spectre 
that workers might use their statutory right to exert pressure 
on the employer during collective bargaining — although there 
is no evidence of this in Canada. 6 ' 

Employer responses to refusals 

One outcome of a refusal is that the employer may simply as- 
sign the task to another worker, perhaps without telling the 
second worker about the hazard that has been identified. This 
may trigger cynicism about the efficacy of the right to refuse, 
potentially reducing workers’ willingness to exercise this right 
in the future. Employers may also haggle with workers — ap- 
plying pressure such as “you’re holding up the line” or “we have 
to make this deadline.” Indeed, fellow workers may also apply 
such pressure . 66 

Pressuring workers is effective because refusing unsafe work 
entails significant risk for workers. Workers who refuse may 
be disciplined for insubordination. Knowing that they may face 
discipline for exercising their right, workers may be reluctant 
to do so . 69 When such discipline is appealed to an administra- 
tive tribunal or arbitrator, the burden of proving the work is 
unsafe — whatever the actual rules about the burden of proof 
are — may well fall to the worker. A worker with a good work 
record whose refusal is measured and appears reasonable tends 
to fare best when he or she appeals discipline . 70 

The specific rules around refusals may also affect the ability 
of workers to exercise their rights. If the law says the refusal 
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is only legitimate if the hazard is abnormal, employers do not 
have to remedy long-standing or industry-wide OHS concerns. 
If the law says danger must be imminent, workers must wait 
until matters escalate and the risk to their safety is grave. 

Refusal as a weak right 

The unwillingness of workers to refuse unsafe work highlights 
that employers need not exert their power to get their way. That 
is to say, the powerful rarely have to prove their strength — 
simply the expectation that employers may exercise their power 
may be sufficient to gain compliance . ' 1 Consequently, the right 
to refuse is paradoxical. On the one hand, it provides workers 
with a rare opportunity to override employers’ common law 
right to manage. Yet, on the other hand, workers face disincen- 
tives and barriers to exercising this right. And even if they do 
exercise the right, employers do not necessarily have to remedy 
the problem. In this way, the right to refuse is a weak right. 

Yet it is difficult to see this weakness on the surface. It is 
(superficially) true that “workers have the right to refuse un- 
safe work” in Canada. This creates the appearance workers can 
to protect themselves. This, in turn, undermines the political 
power workers can derive from legitimate concerns about be- 
ing injured or killed on the job. This appearance also protects 
employers from state interference: workers can (allegedly) pro- 
tect themselves. And this appearance protects the state from 
political backlash when workers are injured because it makes 
workers appear responsible for their own injuries and death — 
why didn’t the workers just utilize their right to refuse? 

Effectiveness of the internal system 

The internal system creates weak rights for workers. While 
workers have more protection than they would otherwise, much 
of the protection is notional. To exercise these rights — to make 
them real and meaningful — workers must take a chance in 
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defying their employer and face dismissal.' 2 The workers best 
able to exercise these rights are workers who are already advan- 
taged in the workplace: educated and/or unionized men. In this 
way, the internal system is consistent with many of the legis- 
lative compromises between the interests of labour and capital 
brokered by the state during the twentieth century. Women, 
the ill-educated, the non-unionized, and those who have pre- 
carious employment (see Chapter 4) receive less protection than 
educated and/or unionized men do. 

To the degree that workers can exercise their rights — per- 
haps with the cooperation of a sympathetic employer — there 
are significant limits on these rights. Health and safety rights 
tend to focus on quantifiable and obvious hazards to health. 
There is little scope to address qualitative issues in the work 
environment that may affect health and safety, such as pace, 
repetitiveness, and deskilling. 73 Workers can suggest changes 
to such factors through JHSCs, but employers are under no 
obligation to consider them. In short, “management” decisions 
about when, where, and how to produce things — the decisions 
that create risks and hazards — are out of workers’ reach un- 
der the internal system. 74 Further, some commentators sug- 
gest that workers are slowly being squeezed out of an active 
role in the IRS as the state and employers increasingly adopt 
partnership models.' 5 

Exposure levels and threshold limit values 
Internal systems operate in conjunction with the external re- 
sponsibility system. Governments set standards and obligations, 
conduct inspections and investigations, and then enforce their 
laws via orders, fines, and prosecutions. Among the standards 
set by the state are exposure limits to some of the chemical and 
biological agents found in the workplace. Workers clearly benefit 
from knowing to which chemical and biological agents they are 
being exposed. The limits used, however, raise many concerns. 
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There are more than 70,000 chemical substances in use in 
North America. Another 800 substances are introduced each 
year. There is no toxicity data available for 80 percent of these 
substances.' 6 And the federal Workplace Hazardous Materials 
Information System (WHMIS) places no obligation on manu- 
facturers or employers to determine the hazardous properties 
of products before introducing them into the workplace. Conse- 
quently, workers are often the first humans to experience pro- 
longed and significant exposure to these substances. 

The results of using workers as guinea pigs can be disastrous. 
As we saw in Chapter 2, workers were the first to experience 
lead poisoning as a result of adding tetraethyl lead to gasoline. 
Employers and the government wilfully disregarded these warn- 
ings. As a result, not only were workers injured, but also a haz- 
ardous product became widely used. The United States now faces 
an estimated four to five million metric tons of lead dust (8.8 
to 11 billion pounds) deposited in soil from car emissions. This 
constitutes a significant hazard to children playing outdoors." 

Are exposure levels safe? 

Exposure limits are theoretically supposed to be the level of 
exposure at which it is believed that nearly all workers may be 
exposed without adverse effect. There is, however, no scientific 
basis for this claim. ' 8 These limits are also largely based on data 
derived from research on healthy men. Consequently, there is 
little consideration of the effects of age and gender. 79 Also ex- 
cluded is the effect of being unhealthy and on exposures from 
outside the workplace. 80 In this way, exposure limits are likely 
to overestimate what is a safe exposure. 

A concerning trend is that these “safe” levels of exposure 
go down over time, often dramatically. The exposure level 
for benzene, for example, dropped from 100 parts per million 
(ppm) to 10 ppm between 1945 and 1988 and exposure lim- 
its on vinyl chloride dropped from 500 ppm to 5 ppm. 81 This 
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phenomenon is not just a part of the distant past. Alberta re- 
duced its exposure levels of chrysotile asbestos from 2 fibres 
per cubic centimetre (f/cc) in 1982 to 0.5f/cc in 1988 to O.lf/cc 
in 2004. 82 These changes reflect that, in 90 percent of cases 
where threshold limit values (TLVs) have been set, there is 
insufficient data on the long-term effects of exposure from 
either animal or human studies. 83 

Barry Castleman and Grace Ziem have also exposed the cor- 
porate influence on the setting of TLVs in the United States. 
Nearly one sixth of all TLVs have been set based on unpublished 
corporate data, which raises concerns about the reliability of 
the results. Further, the committees that set these standards 
have included significant numbers of industry representatives 
and consultants — many of whose relationships to industry were 
hidden. This raises significant concerns about conflict of inter- 
est. Finally, TLVs have only been set for about 700 chemical 
substances — a fraction of the over 70,000 substances found in 
modern workplaces. 

Why do exposure levels always go down? 

The trend towards lower TLVs seems to indicate the system 
“works”: regulators revise TLVs in response to emerging sci- 
entific discoveries. This conclusion is incorrect and mislead- 
ing. The constant downward trend actually demonstrates a 
systemic underestimation of risk to workers by regulators. It 
is true that additional research should alter what is considered 
a “safe” level of exposure. The law of probability suggests that 
initial exposure levels will sometimes be too high and some- 
times too low . 84 Yet it is rare for TLVs to be set too low — they 
are almost universally set too high. Why is this? 

To be fair, regulators operate in some degree of uncertainty 
due to a lack of credible research on the effects of chemical 
substances. This is particularly true when employers hide evi- 
dence that substances negatively affect workers, sometimes by 
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producing studies of questionable validity. 85 There is also little 
research on the synergistic effects of chemicals where there is 
a multi-agent exposure. For example, the chance of developing 
lung cancer following asbestos exposure increases dramatically 
if the worker also smokes cigarettes. Yet, these factors alone 
cannot explain the consistent underestimation of the hazards 
posed chemicals. 

Regulators also operate in a political environment, where 
workers, employers, and the state all seek to advance their in- 
terests. It follows that regulators setting standards must ask 
what actions will be politically palatable. In this way, setting 
exposure limits is not a scientific process, but rather a political 
one. Among the findings of researchers is that most exposure 
limits have been set at levels industries were already achiev- 
ing. 86 That is to say, “safe” appears to be defined in practice as 
“convenient for employers” rather than “posing no hazard to 
workers.” Incorporating such standards into government regula- 
tions results in the incorrect belief that such exposures are safe. 

This discussion expands our understanding of how hazards 
are socially defined concepts. By labelling levels of exposure 
as “safe” (even when they aren’t), the state is able to define haz- 
ards out of existence. This benefits employers because many of 
these substances are integral to industrial processes and/or are 
the least expensive substance available to do the job. The effect 
of such hazardous substances on workers is ignored. After all, 
how can a “safe” substance cause harm to a worker? 

Inspections and inspectors 

As we saw in Chapter 2, Canadian workplace inspectors have 
historically favoured achieving compliance by means of per- 
suasion, rather than sanction. Inspections are the main way 
inspectors identify workplace hazards and pressure employers 
to remediate them. It is difficult to find data on the number of 
inspectors. What information can be found suggests that the 
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ratio of inspectors to workers and employers is low. For exam- 
ple, in 1983 / 84 , Ontario had 360 inspectors and 20 occupational 
hygienists and a workforce of three million. 8 ' In 2008 , Alberta 
had 84 health and safety inspectors and 144,000 employers . 88 

Inspection data is also difficult to come by. In British Co- 
lumbia, the number of inspections decreased by 40 percent be- 
tween 1995 and 20 05 . 89 By contrast, the total number of field 
visits in Ontario increased from 59,34 5 in 1996/97 to 101,275 
in 2007 / 08 , with static or declining field visits from 1996 to 
2004 , followed by a near doubling thereafter . 90 Some commen- 
tators have suggested, however, that this increase in inspections 
masks a reduction in the quality of the inspections . 91 It is diffi- 
cult to use this data to draw any conclusions. Nationally, infor- 
mation is fragmentary and conflicting. Quantitative measures 
also exclude important qualitative details, such as the depth 
and rigour of the inspection. 

These weaknesses do not entirely preclude analysis, how- 
ever. Consider the case of Alberta. In 2005 , the Government of 
Alberta inspected 5,237 worksites. These inspections are part 
of the province’s plan to ensure workplaces are fair, safe, and 
healthy . 92 While 5,237 inspections seem like a lot, there are 
more than 140,000 employers in Alberta (many with multiple 
worksites). Assuming no worksites received multiple visits, this 
data indicates less than one out of every 26 worksites received 
a visit. Or, put another way, it would take more than 26 years 
for every worksite to receive a single visit. 

That same year, more than 33,305 Alberta workers were in- 
jured so badly that they could not report to work the next day 
and at least 143 died from work-related injuries and disease . 93 
Even if inspections focused exclusively on worksites with de- 
monstrably hazardous conditions, only around one-sixth of 
these worksites would have received an inspection. It is diffi- 
cult to believe that this level of inspection can lead to fair, safe, 
and healthy workplaces. 
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Bias in inspections 

Setting aside the level and quality of the inspection, there is 
also reason to believe that inspections target traditional indus- 
tries and work patterns. A 2007 CBC investigation found that 
inspectors were up to 10 times as likely to visit a traditionally 
inspected workplace (e.g., construction, manufacturing, min- 
ing, and forestry) as one not subject to traditional inspections 
(e.g., education, health care, office environment). 94 

Nurses, for example, are nearly 20 times less likely to be subject 
to inspections than workers in forestry are. While nursing is not 
normally considered an “unsafe” occupation, in 2005, there were 
73,000 nurse assaults in Canadian hospitals and care facilities, af- 
fecting approximately one-fifth of all nurses. While focusing on 
workplaces that are traditionally inspected might be explained 
in terms of the potential dangers in each sector, the number 
of workers’ compensation claims from traditionally and non- 
traditionally inspected workplaces are approximately equal. 95 

This same investigation found that most government inspec- 
tions occurred during normal working hours. In Ontario, BC, 
Newfoundland, Nova Scotia, and New Brunswick, less than 1 
percent of inspections occurred on weekends. 96 This ignores 
the increasing number of workers who work on weekends and 
evenings. And evidence suggests that their likelihood of hav- 
ing an accident increases during those times. 9 ' 

The effect of orders 

When an inspector identifies a hazard, the most common con- 
sequence is that the inspector directs the employer to remedy 
it. The idea is that (assuming the employer complies) this ad- 
dresses the situation and maintains a good working relation- 
ship between the inspector and the employer. 98 Such direction 
can be verbal or can take the form of a written order. There 
is no data available comparing the incidence or circumstances 
when verbal directions become orders. 
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This approach of trading forbearance for compliance gets 
mixed reviews. Some suggest that by overlooking minor vio- 
lations, not enforcing regulations that have a poor cost-benefit 
ratio, and/or delaying enforcement in return for an employer’s 
promise to comply or mostly comply, inspectors are acting in 
a reasonable manner." This approach makes inspection work 
much more cordial. It also reflects that inspectors generally 
have not had the power to issue on-the-spot fines. It may also 
reflect the fact that bureaucrats face political pressure that lim- 
its their access to prosecution. In this way, cajoling employers 
may be a reasonable (to their minds) trade-off. It may also re- 
flect their orientation to capitalist relations, which emphasize 
the rights of the employer to direct work. 

Yet this approach has its downsides. For example, this re- 
luctance to deviate from cajoling undermines the effective- 
ness of workers seeking to address hazards via the internal 
responsibility system . 100 It also reduces the cost of non-com- 
pliance for employers. Employers begin to expect one or more 
opportunities to remedy deficiencies. This can’t help but re- 
duce their attention to safety because there is, in effect, no 
real penalty for operating a hazardous workplace. In effect, 
persuasion sends the message that non-compliance is only a 
problem when it results in injuries. That is to say, the state 
is legitimizing unsafe work practices so long as nothing bad 
happens. 

Prosecution and fines 

When employers don’t comply with orders or legislation, gov- 
ernments may pursue prosecution. Prosecution has been rel- 
atively uncommon in Canada. The time and effort involved 
are significant. It also requires governments to get past their 
general reluctance to recognize or label anything done in the 
course of business as criminal . 101 When prosecuted, employers 
may employ the due diligence defence. 10 ” 
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Again, we’re faced with fragmentary evidence about the 
number of prosecutions and level of fines. In British Colum- 
bia, the real-dollar value of fines declined from $2.3 million 
in 1995 to $1.4 million in 2005. 10,5 Ontario provides a contrast 
with a doubling of prosecutions and fines between 2004/05 and 
20 07/08. 104 Fine levels and prosecutions are, however, crude 
measures. The likelihood of being prosecuted and the relative 
level of fines is a more nuanced indicator of the effectiveness 
of enforcement. 

In 2008, Alberta reported 22 successful prosecutions un- 
der the Occupational Health and Safety Code for violations go- 
ing as far back as 2004. During this time, Alberta recorded 
approximately 700 occupational fatalities . 105 The largest fine 
was $419,250 for a 2004 violation. That sounds impressive. 
When compared to the company’s annual revenues of $47 mil- 
lion in 2007, such fine is akin a person with an annual income 
of $50,000 getting a $440 ticket — about same fine you’d get 
for doing 80 kilometres per hour in a construction zone. The 
upshot is that Alberta employers face little chance of prosecu- 
tion and a relative small fine, even when they horribly injure 
or kill a worker. 

In a comprehensive review of the international literature, Ca- 
nadian researchers Emile Tompa, Scott Trevithick, and Chris 
McLeod found limited evidence that health and safety inspec- 
tions resulted in fewer or less severe injuries . 106 There was also 
only mixed evidence that the prospect of being penalized for 
health and safety violations lead to fewer or less severe injuries. 
The researchers suggest several possible explanations, includ- 
ing the fact that the penalties may not be significant enough 
to motivate compliance. It may also be that organizations do 
not always act rationally. 

This conclusion is hardly surprising for workers. Inspections 
and the potential penalties have been demonstrably ineffective 
for decades, as evidenced by the ongoing high level of injury 
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and death in the workplace. More interesting is the research- 
ers’ finding of strong evidence that actually being penalized 
led to a reduction in injuries. This suggests that enforcement 
of regulations can positively affect workplace safety. 10 ' Calls 
for enforcement (versus simple cajoling) were made as far back 
at 1898 108 and continue into modern times. 109 

Partnerships and the m a ntra of “safety pays” 

Recently, governments and workers’ compensation boards have 
begun creating partnerships with employers to improve work- 
place safety and reduce injuries. These partnerships are meant 
to encourage employers to undertake activities that will reduce 
workplace injuries. This encouragement often comes in the form 
of a financial incentive, such as a workers’ compensation pre- 
mium rebate. The government and employers may also benefit 
from the appearance that they are trying to reduce the number 
of workplace injuries. The Government of Alberta uses WCB 
claims data to allocate rewards in its partnership program and, 
indeed, to measure the success of its entire occupational health 
and safety program. 

These programs are based on (and reinforce) the wide- 
spread belief that “safety pays.” 110 This mantra asserts that 
organizations can increase profitability by reducing workplace 
injuries . 111 The most cited evidence for this perspective is a 
1993, five-workplace study carried out by the British Health 
and Safety Executive (HSE). n “ The apparent and hidden costs 
of injuries were found to be as high as 37 percent of a trans- 
portation firm’s annual profits, 8.5 percent of a construction 
project’s tender cost for a second firm, and 5 percent of op- 
erational costs for a hospital. 11 '’ Among the conclusions of 
the study is that, for every dollar of insurable costs triggered 
by an accident, employers faced between $8 and $36 of unin- 
sured costs. The study’s conclusion is, therefore, that it pays 
to improve safety. 
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This study has been criticized for several reasons. 114 First, 
the incidents that were selected for analysis were those deemed 
“economic to prevent” by a joint employer-state panel. 11 ’ That 
is to say, the study’s conclusion is more accurately stated as, 
“It pays to prevent accidents that are economical to prevent.” 
This sort of circular reasoning makes the HSE results largely 
meaningless. Second, the study does not look at why injuries 
are occurring. There is no assessment of whether the injuries 
were caused by organizations responding to financial incentives 
to organize work unsafely. This omission makes it impossible 
to tell if the costs of the injuries were greater than the costs 
saved by allowing hazardous conditions to persist. That is to 
say, even in the cases where the accident was deemed economi- 
cal to prevent, we don’t know if that is true or not! 

Finally, the notion that safety pays obscures the real mes- 
sage of “safety pays”: improve safety only if it pays. In short, 
the “safety pays” narrative is simply sloganeering that obscures 
employers’ traditional cost-benefit approach to health and safety 
issue. As we know, historically, this leads to the injury or death 
of hundreds of thousands of workers. Further, by suggesting 
safety is profitable, the “safety pays” narrative downplays the 
need for state regulation. Why would the state check to see if 
employers had acted in what is (allegedly) the employers’ own 
best interest? 

Similar studies have been done in other countries. For ex- 
ample, total injury costs in Australia were estimated at $20 
billion in 1995. 116 As Andrew Hopkins points out, eliminating 
injuries does not make Australia $20 billion better off, because 
injuries also create benefits such as treating these injuries, re- 
placing damaged equipment, and hiring new workers to replace 
injured or killed ones. 11 ' Further, these benefits are not evenly 
distributed among all stakeholders — 70 percent of the benefits 
accrue to workers and the state. This creates very little incen- 
tive for employers to reduce injury costs — particularly since 
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organizing work in an injurious manner may be ultimately 
the most profitable choice for employers. Hopkins goes on to 
note that employers may not be affected (and may even benefit) 
from large-scale accidents. The death of 3000 and the injury 
of 300,000 people following a 1984 gas leak in Bhopal, India, 
resulted in large short-term costs to Union Carbide, however, 
restructuring led to record earnings per share in 1988. 118 Simi- 
lar trends can be seen in other organizations. 110 

Interestingly, the Health and Safety Executive has changed 
its tune about whether safety pays. A 2003 report suggests 
that there is conflict between safety and other management 
priorities. And that safety is actually traded off against other 
priorities. 120 Further, the study confirms that employers are 
motivated to achieve health and safety standards by regula- 
tory requirements and that “government regulations are nec- 
essary in order to protect employees against excessive levels 
of workplace risk.” 121 

Creating evidence of safe workplaces 
A significant issue with the safety pays narrative is that it is 
not likely to result in fewer accidents or injuries. This may un- 
dermine the legitimacy of particular governments and, more 
broadly, the capitalist social formation. Fortunately (for gov- 
ernments), data derived from OHS and workers’ compensation 
programs can provide “evidence” that things are safer. Unfor- 
tunately (for workers), the measures used, however, obscure the 
actual injury rate, and erroneously suggest that workplaces are 
increasingly safe. 122 

Between 2002 and 2008, Alberta used the lost-time claim 
(LTC) rate as its main indicator of the level of occupational 
health and safety (i.e., whether workplaces were “safe and 
healthy”). The LTC rate is the number of times (per 100 per- 
son-years worked) that a worker sustained a compensable, work- 
related injury that made the worker unable to work beyond the 
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date of injury as reported to the Alberta WCB. This measure is 
normally expressed as a number of claims (e.g., 2.9 claims per 
100 person-years worked) and the results are listed in Table 3.1. 


Table 3.1 Lost-time claims per 100 person-years worked, 1991-2008. 123 

Table 3.1 makes it look like injury rates 
are falling. But there are a number of 
deficiencies with this measure . 124 For 
example, workplace “injury” is limited 
to injuries registered with the WCB 
that cause the worker to be unable to 
work beyond the date the injury oc- 
curred. This excludes approximately 
17 percent of the workforce (approxi- 
mately 325,000 workers) not covered 
by workers’ compensation and ignores 
both injuries not requiring time off 
from work beyond the date of injury 
and injuries serious enough that work- 
ers are subsequently unable to do their 
job, but to whom their employer pro- 
vides modified work. It also excludes 
unreported injuries. Further, it ex- 
cluded LTCs filed but rejected. This 
percentage has increased from 2.3 per- 
cent of time-loss claims in 1996 to 7.8 
percent in 20 08. 125 Controlling for re- 
jection rates reduces the degree of the LTC reduction over time. 

Although the LTC rate has declined over time, the num- 
ber of actual LTC injuries has remained relatively stable with 
37,500 injuries in 2003 and 38,500 injuries in 2007. 126 Alber- 
ta’s growing pool of workers masks this stability because the 
lost-time claim rate (i.e., the percentage of workers who expe- 
rience lost-time claim injuries) is reported as a ratio. That said, 


Table 3 

.1 Lost-time 

Tear 

host-time 

claims 

1991 

4.1 

1992 

3.7 

1993 

3.5 

1994 

3.5 

1995 

3.4 

1996 

3.4 

1997 

3.4 

1998 

3.26 

1999 

3.21 

2000 

3.43 

2001 

3.13 

2002 

2.93 

2003 

2.78 

2004 

2.54 

2005 

2.41 

2006 

2.35 

2007 

2.12 

2008 

1.88 
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stabilizing the number of LTCs during a period of workforce 
expansion might be a significant achievement. But some addi- 
tional consideration is necessary. 

Employers can reduce the number of LTCs by reducing the 
rate at which injuries occur or the severity of the injuries. Em- 
ployers can also simply increase the rate at which they provide 
modified work, thereby causing the number or rate of lost-time 
claims to decrease. 12 ' This, in turn, can yield reductions in an 
employer’s WCB premiums under both the Partnership in Injury 
Reduction program and the WCB’s experience-rating system. 
It also creates the appearance an employer is “accident free,” 
which can be an important perception to create when bidding 
on contracts (particularly in the construction industry) and 
attempting to hire workers. Since 2007, the government has 
attempted to discern whether employers are gaming the mea- 
sure by also measuring the disabling injury rate. 

Disabling injury rate and severity 

A disabling injury “is a work-related injury serious enough to 
result in time lost from work beyond the day of injury, a modi- 
fication of work duties, medical treatment beyond first aid, or 
an occupational disease.” 128 In effect, this measure includes 
both lost-time injuries and instances where the employer pro- 
vided modified work (and thereby avoided a lost-time claim). 
This measure does a better job of representing the actual rate 
of workplace injury, although it still excludes injuries that 
don’t require time off beyond the first day, injuries that are not 
reported, and injuries to workers outside the ambit of the work- 
ers’ compensation system. 

The disabling injury rate is contrasted with the lost-time 
claim rate in Table 3.2. This table shows that, while the rate of 
lost-time claims has gone down over time, the overall rate of 
workplace injury (the disabling injury rate) has remained rela- 
tively stable. 
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Table 3.2 Disabling injury rate and lost-time claim, 1998-2008. 129 
Note: Rounding differences in data drawn from different publicly available 
sources results slight discrepancies in 2002-2004 disabling injury rates. 


Tear 

host-time 

claims 

Disabling 
injury rate 

1998 

3.26 

unavailable 

1999 

3.21 

unavailable 

2000 

3.43 

unavailable 

2001 

3.13 

unavailable 

2002 

2.93 

3.8 

2003 

2.78 

3.7 

2004 

2.54 

3.9 

2005 

2.41 

4.02 

2006 

2.35 

4.14 

2007 

2.12 

3.88 

2008 

1.88 

3.50 

20 08. 130 But it may also be that 


Again, some additional con- 
sideration is warranted. 
While the disabling injury 
rate has remained stable, 
it may be that the serious- 
ness of acute injuries has 
been reduced. This would 
explain why fewer work- 
ers are requiring time off 
from work. Further, de- 
clining severity might also 
be indicated by a decline 
in the duration of average 
lost-time claims, from 50.9 
days in 2003 to 40 days in 
ployers are simply gaming 
their lost-time claims (i.e., offering employees modified work 
in lieu of time off) rather than actually reducing the incidence 
of serious injuries. The duration measure would also be af- 
fected by such gaming (motivated by the WCB’s experience- 
rating mechanism, which is discussed in Chapter 6) thus does 
not, in itself, allow us to determine whether the seriousness of 
injuries has declined. Only a study of the seriousness of indi- 
vidual WCB claims would do so. Studies of seriousness almost 
all focus on lost-time claim rates, which do not control for the 
gaming behaviour of concern. 

Another way to consider injury rates and severity is to 
examine work-related fatalities (the most serious kind of occu- 
pational injury). The number of workplace fatalities accepted 
by the WCB has increased over time, from 91 in 1996 to 165 in 
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2008. 131 That said, there is significant annual fluctuation in this 
number, in part due to its small size. 132 There has been consis- 
tent change in the type of fatality accepted over time, with the 
proportion of fatalities caused by motor vehicle accidents and 
workplace incidents declining and the proportion of fatalities 
caused by occupational disease has increased. 133 

Measures as conceptual technologies 
Returning to the point made at the beginning of this chapter, a 
key weakness of accident statistics is that they are really work- 
ers’ compensation claim statistics. 134 Injuries not reported to 
and accepted by a WCB are not counted. Even setting aside 
accidents where the employer is not enrolled in workers’ com- 
pensation, there is still a significant potential for underre- 
porting of potentially compensable workplace injuries. 135 
Underreporting has the potential to significantly distort con- 
clusions drawn from claims data about overall occupational 
health and safety. 

In this case, the long-term care (LTC) and disability insur- 
ance (DI) rates used by Alberta may significantly underestimate 
accident rates and numbers. Further, when experience rating 
and other systems create incentives for employers to reduce the 
number and duration of claims through claims management, 
real accident rates and numbers will likely further diverge from 
those derived from compensation data. 136 In short, incentive 
programs designed to reduce injuries may in fact make injury 
data even less accurate over time. 

In considering whether these measures are useful, it can be 
helpful to think of them as conceptual technologies. That is to 
say, the measures shape what issues we think about and how we 
think about those issues by embedding normative assumptions 
into the structure of the indicators. 13 ' For example, the act of 
measurement delineates what activity or outcome is valued and, 
by operationalizing it in measurable terms, shapes how that 
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activity or outcome is conceptualized. In this case, measuring 
the LTC rate indicates that reducing lost-time claims (not nec- 
essarily reducing injuries) is the desire behaviour. 

The recent development of the disabling injury rate partially 
addresses the issue of employers gaming the LTC rate by using 
modified work to avoid lost-time claims. But the disabling 
injury rate is not used to allocate incentives, either to employ- 
ers in the Partnership in Injury Reduction (PIR) program or to 
bureaucrats through the government’s accountability system. 
And, if it were, it still creates an incentive for employers to “hide” 
accidents, by failing to report them, by disputing claims, or by 
managing injuries such that they do not fall within the defini- 
tion of a disabling injury. The potentially significant problem 
for both the LT C and D I rate of simple underreporting is not 
addressed at all. 

By providing an easily communicated and apparently defin- 
itive measure of injury rates, the government creates the ap- 
pearance that the number of injuries is decreasing. The actual 
number of time-loss injuries is surprisingly stable over time, 
but this is hidden because injuries are expressed as a rate . 138 
Further, attention is focused on time-loss injuries. These inju- 
ries are important because of there are normally severe injuries, 
but these 34,000 timeline injuries in 2007 are also a minor- 
ity of injuries. Alberta had approximately 321,000 injuries in 
2007 — an overall injury rate 10 times what one “sees” when 
one looks at time-loss injuries. Creating a false impression of 
workplace safety raises difficult questions, such as why does 
the government not measure actual changes (ideally improve- 
ments) in workplace safety? 

Why use inadequate measures? 

It is unclear why the government continues to evaluate its pro- 
gramming and reward employers on the basis of a significantly 
deficient measure. Questions have been raised about the lost-time 
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claim rate in particular so ignorance of the problem is not a 
particularly compelling explanation. 139 Examining how this 
measure (and the Partnerships in Injury Reduction program) 
advances the interests of some stakeholders and not others is 
insightful. 

As noted in Chapter 2, the prevention and compensation of 
workplace injuries are issues that have galvanized workers to 
demand action. The resulting social programs (e.g., workers’ 
compensation, occupational health and safety codes and bu- 
reaucracies, joint health and safety committees, criminal code 
amendments) have the potential to significantly impede the 
profitability of businesses. The state is thus placed in the awk- 
ward position of needing to take action on workplace safety to 
maintain its political legitimacy but not wanted to impede the 
capital accumulation process. 

Measuring the LTC rate and the use of soft regulatory tech- 
niques (based on incentives) allows government to appear to be 
addressing the interests of workers (and perhaps even partially 
doing so) without requiring (costly) changes in employer opera- 
tions. The LTC rate suggests that workplaces are getting safer, 
although the government has been careful never to quite make 
this assertion. Instead, the LTC rate is provided and individuals 
are left to infer what they will from it. Given that few Albertans 
have the knowledge or inclination necessary to analyze what 
this means, the impression conveyed is that workplaces are safer. 

It is also important to be mindful that those who are reg- 
ulated can sometimes capture regulators. Perhaps employers, 
in ways that are not readily apparent, are influencing gov- 
ernment regulators. This is obviously not the “partnership” 
that the government wants to convey but there is historical 
precedent for industry calling the tune. For example, the in- 
troduction of fluorescent light bulbs by Sylvania in the 1940s 
resulted in a spate of workers dying from sarcoidosis, a disease 
now known to be caused by exposure to beryllium. Publicity 
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about these deaths resulted in the United Electrical Workers 
Union requesting the government further investigate the haz- 
ards associated with making fluorescent bulbs. The govern- 
ment consulted with Sylvania’s executives (who did not desire 
any further bad publicity about their product), who suggested 
Sylvania would not object to a statement by the government 
re-assuring workers that there was no undue risk to them. The 
government promptly complied. 140 

CONCLUSION 

The discussion presented above raises serious questions about 
the degree to which current efforts to prevent workplace injuries 
are effective. While both the internal and external responsibil- 
ity systems provide workers with better protections than those 
they would enjoy under common law, there are significant rea- 
sons to be concerned with their operation. Chapter 4 explores 
why the state would implement ineffective prevention methods. 
Before considering the explanation presented in Chapter 4, it 
is useful to consider how our answers to three questions affect 
the way we choose to frame workplace safety. 

1. What hazards do we see in the workplace? 

2. How and to what degree do we think these hazards 
should be addressed? 

3 . How much state oversight do we think is required to 
ensure standards are met? 

Answering the first question is tricky. What hazards we see in 
the workplace depends upon how we construct concepts such 
as accidents, injuries, and hazards. There is broad agreement 
about many hazards that cause traditional injuries such as cuts, 
bruises, breaks, and burns — although this does not mean there 
is agreement about how and to what degree to address these 
hazards. There is less agreement about hazards that cause many 
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occupational diseases and non-traditional injuries (e.g., RSIs, 
psychological injuries). 

Our answer to the first question shapes how we answer 
the second. As we saw in Chapter 2, prevention efforts have 
focused more on hazards that cause traditional injuries. This 
emphasis reflects the interplay of worker and employer inter- 
ests. Employers have, historically, sought to limit restrictions 
on their right to organize work as they see fit. It is more diffi- 
cult to resist addressing hazards that cause traditional injuries 
than it is to resist hazards that cause occupational diseases and 
non-traditional injuries. This latter type of injury frequently 
entails a long latency period and murky causality that makes 
it easier to question whether the injury is real and whether it is 
work-related. Consequently, we focus much of our attention on 
obvious safety hazards. It easier to see, understand the impli- 
cations of, gain agreement upon, and remedy the hazard posed 
by an unshored trench than it is to remedy the hazard posed 
by a chemical agent. 

In determining how and to what degree hazards are rem- 
edied, employers retain significant discretion. Employers can 
approach hazard reduction in several ways. They can eliminate 
the hazard or, somewhat less effectively, implement engineering 
controls that contain the substance and thereby limit worker 
exposure (e.g., venting fumes before they reach workers). 141 Less 
effective still are human resource strategies (e.g., training and 
job rotation) and, finally, the use of personal protective equip- 
ment (PPE). 142 It is important to be mindful that the cost of 
each approach is typically related to its effectiveness: higher 
cost options result in better protection for workers. Employers 
can, of course, also do nothing and hope to transfer the costs 
of any resulting injuries to workers or to the state. 

Our answer to the third question — determining the degree 
of state oversight required — is shaped by our sense of whether 
corporate behaviour ought to be regulated in the same way that 
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we regulate the behaviour of individuals. The two extremes of 
this approach are embodied in the compliance and punishment 
schools. Compliance advocates view employers who injure work- 
ers as engaging in otherwise socially productive activities and 
as able to act responsibly. Consequently, persuasion and small 
fines are the most appropriate means of addressing “non-com- 
pliance” that results in injuries. By contrast, advocates of pun- 
ishment suggest that aggressive policing and prosecution is 
required because, whatever socially productive activities are 
occurring, they do not warrant governments sanctioning the 
injury and death of workers via special treatment . 143 

Much of this debate turns on whether one believes that inju- 
ries are the result of amoral calculations designed to maximize 
profitability or are unintentional and unpredictable by-prod- 
ucts of production. It is entirely possible for employers to make 
mistakes when determining how safe work is. And employers 
must often make production decisions in conditions of uncer- 
tainty. It is also possible for employers simply to act irrationally 
or without much thought to safety. Yet it is difficult to ignore 
the pressure on employers to organize production in the most 
profitable manner. And it is irresponsible to ignore the evidence 
that employers have responded to this pressure over and over 
by intentionally transferring productions costs to workers via 
injury and death. 

Canadian governments clearly approach regulation from a 
compliance perspective. Education, persuasion, and the occa- 
sional prosecution are the primary methods by which the state 
ensures standards are met. By taking action only when workers 
are seriously injured or killed (and sometimes not even then), 
the state appears to be adopting the suggestion of compliance 
theorists that aggressive policing of minor infractions is coun- 
ter-productive and not cost effective. 

This ignores the fact that minor infractions can have sig- 
nificant consequences. A missing machine guard can result in 
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amputation or death. A slippery floor can result in a bruise, 
concussion, or fracture. Minor infractions such as these are 
often hard to see. They can sometimes be identified by the oc- 
currence of near misses. But a near miss is rarely reported and 
thus does not usually result in any change in the work process. 
This, in turn, creates a culture where safety is not particularly 
important. Workers learn about the hazards and try their best 
to avoid them. In doing so, responsibility for preventing acci- 
dents is shifted to workers. This, in turn, undermines the point 
of the occupational health and safety movement: hazards ought 
not to be a part of a workers’ daily job and employers (and, fail- 
ing that, the state) are responsible to ensure they are remedied. 
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-FOUR- 

Political Economy of 

Preventing Workplace Injury 


Canadian governments have assumed a central role in injury 
prevention. Unfortunately, their injury-prevention efforts are 
not very successful. As noted in Chapter 3, this lack of success 
often reflects inherent weaknesses in government strategies. 
To understand why governments adopt demonstrably ineffec- 
tive approaches, it is necessary to consider the pressures, op- 
tions and constraints governments must navigate when setting 
policy. That is the goal of this chapter. 

The state, of course, is only one actor. The actions of em- 
ployers and workers are also important. Employers have fur- 
ther intensified work during the past 30 years. They have also 
created increasingly precarious employment. The effects of 
increasing intensity and precariousness shed useful light on 
employer priorities in the modern workplace. This analysis 
allows us to draw some preliminary conclusions regarding 
injury prevention in Canada. 

WHY REGULATE INEFFECTIVELY? 

Context of state action 

Canadian governments began directly intervening in the econ- 
omy to prevent workplace injuries in the late nineteenth century. 



To understand why and how the state chooses to intervene, 
we need to examine the contradictory demands governments 
face . 1 On the one hand, Canadian governments must facilitate 
the capital accumulation process. That is to say, they must act 
in ways that allow employers to produce goods and services 
in a profitable manner and thereby encourage private invest- 
ment. Failing to do so may result in an economic downturn, 
for which the government may well be held responsible. This 
may have significant social consequences for society and elec- 
toral consequences for the government. 

Typically, private investors want government regulation only 
to the degree that it facilitates the capital accumulation pro- 
cess. A legal system that enforces contracts is desirable because 
it facilitates investment and transactions . 2 On the other hand, 
regulation that limits managerial discretion in the workplace 
is undesirable for two reasons. First, funding regulation nor- 
mally entails additional taxation, which may reduce profitability. 
Second, regulation impedes the ability of employers to — or at 
least increases the cost associated with — maximize their prof- 
itability through maximally efficient job design. 

On the other hand, governments must maintain their own 
legitimacy with the electorate as well as the legitimacy of the 
capitalist social formation. The operation of capitalist systems 
often negatively affects workers, who comprise the majority of 
the electorate. We see this in the form of low pay, poor work- 
ing conditions, and workplace injury and death. These effects 
can cause a loss of confidence in a particular government or in 
the capitalist social formation. 

In order to gain re-election and perpetuate the capitalist 
social formation, the state has chosen to address these issues 
via employment laws and regulation. In doing so, government 
policy must navigate the contradictory demands of employers 
and workers. The importance of each demand is further shaped 
by the relative political power of the groups. 


90 


Regulation of workplace injury 

It is tempting to begin talking about the political economy of 
injury prevention with what behaviour is regulated and how. It 
is more instructive, however, to begin with what isn’t regulated. 
Most importantly, Canadian workers continue to have little or 
no control over what, when, where, or how goods and services 
are produced. These decisions are left largely to employers, al- 
though harmful decisions may provoke a response from work- 
ers. This policy choice means that employers determine what 
hazards exist in the workplace, who is exposed to them, and 
the nature of the exposure. 

That governments don’t challenge the notion of the em- 
ployer’s right to manage — despite employers’ long record of 
managing in ways that harm their workers — is not a ground 
breaking observation. Yet, this basic fact is often lost in the 
rhetoric around the burdensome nature of government regula- 
tion. Further, this policy choice shows that employers have been 
able to shape in important ways how the state views workplace 
injury and responds to pressures for prevention. 

The state has, of course, imposed some limits on employers’ 
discretion. Governments have largely prohibited some activities, 
such as the employment of children. 3 They also set standards, 
give workers health and safety rights, and conduct workplace 
inspections. Despite this effort, hundreds of thousands of work- 
ers are injured on the job each year. The ineffectiveness of gov- 
ernment injury-prevention efforts requires explanation. 

Inadequate standards 

One reason injury-prevention efforts are ineffective may be that 
regulations do not adequately address some hazards. Consider 
our discussion about exposure limits in Chapter 3. There is lit- 
tle data about and no exposure limits for 99 percent of chemical 
agents. Where there are limits, they are often set at levels eas- 
ily achievable by employers but consistently too high to ensure 
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worker safety. And there is no requirement for employers to en- 
sure these substances are safe before exposing workers to them. 

Clearly, governments are doing relatively little to regulate 
these hazards. It is unclear why states choose, through inac- 
tion, to prioritize profitability over safety, but several factors are 
likely at play. First, occupational diseases are difficult to “see” 
due to their long latency periods and murky causality. These 
characteristics have made it difficult for workers to gain rec- 
ognition and compensation for their diseases. Similarly, many 
biological and chemical hazards are difficult for regulators de- 
tect. They require specific equipment and testing. And, when 
detected, such substances may exist at levels below (incorrectly) 
“acceptable” exposure levels. Further, the lack of agreement 
about what causes occupational diseases makes it easier to jus- 
tify inaction than do traditional hazards, such as unguarded 
machinery. 

Second, the effort workers must expend and the evidence 
they must gather to gain recognition for occupational diseases 
focuses debate at the level of individual diseases. In this way, 
effort and attention are channelled towards discussing spe- 
cific diseases and exposures. Left largely unexamined is the 
widespread absence of information about the toxicity of sub- 
stances and the lack of a requirement on employers to ensure 
substances are safe before introducing them to the workplace. 
Further, when pressure begins to mount, states have an alter- 
native to strict regulation. By providing compensation, they 
can undermine the political potency of worker demands — the 
injury has, after all, already occurred. 

This dynamic means the state can set exposure limits that 
pose little threat to the capital accumulation process without 
jeopardizing social reproduction. Of course, injuries and ill- 
nesses caused by biological and chemical agents are only one 
form of workplace injuries. It is also necessary to consider why 
regulation aimed at traditional workplace hazards doesn’t work. 
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Regulation of hazards in the workplace 
Occupational health and safety laws require employers to in- 
form workers about workplace hazards and to prevent the injury 
of workers. Again, while it is tempting to focus on the specific 
requirements, it is more useful to begin by looking elsewhere. 
For example, why do legislators believe that employers must 
be compelled to tell workers about safety hazards? Similarly, 
why do legislators believe employers must be compelled to pro- 
tect workers? 

Our discussion in Chapters 2 and 3 sheds some light on these 
questions. Employers have a long track record of withholding 
information about hazards. In some cases, they have even with- 
held diagnoses of occupational diseases, thereby preventing 
workers from reducing their exposure or seeking treatment. 
Employers do this to limit corporate liability and facilitate con- 
tinuing to expose workers to hazards that that they might not 
voluntarily accept. 

In this behaviour, we see that slogans such as “workers are 
our most valuable resource” have an ironic truth to them. Em- 
ployers do treat workers as resources and deploy them in the 
most beneficial manner to the employer. The impact of these 
decisions on workers’ health and well-being are only considered 
if the cost of the decision to the employer exceeds the benefit. 
While clearly immoral, this behaviour is a rational response to 
the profit imperative under capitalism. 

Ignora nt and reckless? 

This context is important because it places the commonplace 
belief that injuries are caused by worker ignorance or reck- 
lessness in a new light. Let’s start with ignorance. Certainly, 
it is possible for workers not to know about a safety hazard or 
a regulation. But why did the employer not inform the worker 
about the hazard? Can we believe that the employer did not 
know? Perhaps. But the history of workplace injury suggests 
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employers often do know about hazards and just don’t say any- 
thing. 

And what about the notion of worker carelessness? This 
narrative’s recurring popidarity has several explanations. It 
is premised on a negative view of workers — a view supported 
by (the few) instances where workers do seemingly stupid 
things. Of course, we don’t generally look beneath the event 
to ask why the worker crawled under the conveyer belt with- 
out locking it out. Such explanations are slow to emerge, are 
tinged by concerns about liability, and are too complicated for 
a 15-second news clip. It is easier to blame the worker (who 
is likely dead). 

The careless worker notion also places responsibility on 
individual workers for being safe. Blaming the victim allows 
us to avoid considering how injuries occur in the context of a 
relationship marked by significant differences in power and 
interests. This, in turn, allows us to avoid the uncomfortable 
fact that most of us are in this same position — our own abil- 
ity to know about and resist workplace hazards is really quite 
limited. It also allows us to avoid uncomfortable questioning 
about the legitimacy of the capitalist social formation by de- 
flecting attention away from the role that employers’ largely 
unfettered right to manage plays in creating workplace hazards 
that injure and kill us. 

Social sanction of workplace injury 
There is significant evidence that government injury-prevention 
efforts fail because employers simply ignore them. Most forms 
of regulation are based, at least implicitly, on the premise that a 
penalty ought to reflect the seriousness of the behaviour being 
punished. This reflects notions of parity (“an eye for an eye”). 
It also rests on an expectation that individuals respond ratio- 
nally to incentives and penalties. So, for example, if you want 
people to obey the speed limit in construction zones, increasing 
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the penalty (e.g., higher fines, the threat of jail) is expected to 
increase compliance. 

Health and safety penalties are rare. They are also over- 
whelming monetary in nature. The few prosecutions that occur 
rarely criminalize violators. The state may even allow the em- 
ployer to donate the penalty to a charity or safety organization, 
instead of paying a fine as they would if they had broken any 
other law. This approach is rather surprising given that injur- 
ing and killing others outside of the workplace results in social 
disapprobation and a variety of criminal and civil sanctions. 

It is unclear why employers are treated differently. Most 
probably, it is because worker injuries and deaths occur during 
economic activity that is considered (otherwise) socially use- 
ful. Further, employment appears to be a voluntary relation- 
ship between employers and workers, where each experiences 
some risk. Yet, as noted by Harry Glasbeek and Eric Tucker, 
the risks taken by employers and workers are very different: 
employers can, at worst, lose money; workers face the loss of 
their livelihood and/or life . 4 Further, employers are legally able 
to limit their liability by forming limited liability corporations . 5 

When the injury and death of workers is constructed as 
non-criminal behaviour, it follows that regulation need not 
be as intensive. This allows the state to implement injury- 
prevention regulations in ways that minimally impact the cap- 
ital accumulation process. Limited regulation and monetary 
penalties then appear to be a proportional response to the issue. 

Ineffective pen alties 

The monetary nature of the penalty also naturally results in 
employers considering the costs and benefits of compliance. 
Are the risk of being caught and the cost of the penalty worth 
whatever advantage noncompliance offers? For example, a com- 
pany may save money by not buying safety equipment — betting 
they will never be inspected and, if they do, the worst that will 
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happen is that they will receive an order to fix things. Or a com- 
pany might continue to use cheap but hazardous substances or 
dangerous but fast production processes. Again, the company 
is betting the profit will outpace the penalty. 

This is an uncharitable characterization of employers. Cer- 
tainly other issues may factor into employer decisions. A com- 
pany may risk its reputation by acting unsafely. It may also 
face higher workers’ compensation premiums. And individual 
managers and directors may question the morality of trading 
their workers’ health for profit. The effects of these factors 
are unknown, but they must be considered in the context of 
the capitalist social formation. Maximizing profit is widely 
accepted as a legitimate (and the main) goal of corporations. 
Where this results in the injury and death of workers, so long 
as you have enough money to pay the fine (if you even get one), 
society generally looks the other way. 

Based on the evidence in Chapter 3, it is highly unlikely that 
employers will be caught if they violate safety standards. If they 
are caught, it is most likely that they will be ordered simply to 
remedy the violation. In effect, there is no cost to violating the 
law. The one exception to this is if a worker is very seriously 
injured or killed. In this case, an employer is likely to face an 
inspection that may lead to prosecution. But here, the odds of 
a prosecution are still relatively slim and the fines imposed — 
while significant in absolute value — are often small in terms 
of a firm’s overall operating budget. 

This analysis is confirmed by the research of Tompa, Trev- 
ithick, and McLeod. 6 Health and safety inspections are weakly 
associated with fewer or less severe injuries. There was also 
only mixed evidence that the prospect of being penalized for 
health and safety violations lead to fewer or less severe injuries. 
Not surprisingly, however, there is strong evidence that actu- 
ally being penalized leads to fewer injuries. 

This analysis simply makes sense. Employers begin 
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complying when there is a high probability of enforcement and 
penalty. This suggests that regulation can be effective —just 
not in its current form. Again, this should not be a surprise. 
Why obey the speed limit when the cops at the speed trap didn’t 
bring their ticket books? Given this fairly commonsense conclu- 
sion, why do so few governments enforce occupational health 
and safety laws aggressively? And why do they, instead, focus 
on softer forms of regulation such as education and incentives? 

Why regulate ineffectively? 

Legislators and bureaucrats rarely acknowledge their systems 
don’t work very well, let alone proclaim why they choose to 
regulate ineffectively. So, to understand why ineffective regu- 
lation is the norm requires some speculation. Let’s begin by 
recalling that the state must mediate the conflicting claims of 
workers and employers. The resulting policy will likely be in- 
fluenced (although not entirely determined) by the power each 
group wields. 

Historically, capital has been much more powerful than 
labour. There are relatively few capitalists (versus many labour- 
ers), thus they are easier to organize. Capitalists have more 
resources. They also have clearly common interests. Conse- 
quently, they are better able to articulate what they want and 
apply pressure on politicians and bureaucrats. This does not 
mean that capital always gets what (or all that) it wants. It does, 
however, suggest that capital can exert significant influence 
on public policy.' Capital typically seeks to minimize state 
intervention, exerting pressure on the state both directly (e.g., 
by lobbying) and indirectly (e.g., by shaping public discourse). 
Capital certainly benefits from state efforts that legitimize the 
capitalist social formation through laws that protect workers. 
But any such laws must minimally impair the ability of em- 
ployers to maximize productivity, either by organizing work 
efficiently or by externalizing costs. 
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By contrast, workers are more difficult to organize. To cre- 
ate sustained pressure on government, individual workers must 
create or join a mobilizing structure, must develop a shared 
understanding of the problem and the potential solutions. There 
must also be a political opportunity for workers to exert pres- 
sure. These are not insurmountable barriers, but there difficulties 
to overcome. Existing mobilizing structures (e.g., trade union, 
service, civic and cultural groups) typically already have a pur- 
pose. To re-task them requires effort, may reduce the resources 
available to the original and/or new task, and may meet with 
resistance. Further, developing a common understanding can be 
impeded by the illegitimacy according to worker claims by the 
dominant ideology (which suggests workplace injuries are nor- 
mal). Political opportunities are shaped by the discourse around 
workplace injury. The reaction to even stark evidence that work- 
ers have been sacrificed for profit is shaped by this discourse. 

How is this legitimized? 

Capital is also often able to frame the debate around public 
policy. The importance of economic stability is often linked (or 
sometimes made synonymous) with the public interest. Thus, 
public policy options are discussed in economic terms. Conse- 
quently, an employer perspective on risk of injury (it is mini- 
mal, unavoidable, and acceptable) shapes the discussion. Narrow, 
technical discussions about the costs and benefits (to employers) 
of different approaches to injury prevention displace discussions 
about how employer behaviour results in injuries, which might 
then lead to awkward questions about why employers would 
allow workers to be injured. This approach falsely assumes that 
the major consequence of workplace injury is economic. It is 
not — it is the injury and death of workers. 

The power of capital is increased by the nature of workplace 
injuries. These injuries are often hard to see. Employers and 
governments don’t keep accurate and public counts of injuries 
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and deaths . 8 And when injuries occur, they are widely dispersed 
in time and space. These factors make it hard to see the scale 
of the problem or patterns. Layered on top of this is the ten- 
dency to describe injuries as unusual or “freak” events . 9 This 
dynamic allows employers, the state, and even workers to dis- 
miss such events as unpredictable and unpreventable. This, in 
turn, suggests that there is no broader problem and action is 
neither possible or nor required. Further, states construct data 
that makes the system look effective. 

A further complication is how the careless worker narrative 
obscures the responsibility of employers for exposing workers 
to hazards. Worker rights under the internal responsibility sys- 
tem (IRS) further reinforce this narrative and get government 
off the hook for regulatory failure. It is up to workers to raise 
issues, despite their inability to compel employers to address 
them. And it is up to workers to refuse unsafe work, despite the 
risks they run by such a refusal. 

This pattern of thinking around workplace injuries allows 
regulators to appear to be addressing workplace injuries (even 
though their regulatory approach is clearly ineffective) while 
at the same time minimally impeding employer decision mak- 
ing — decision making that is important in maintaining prof- 
itability and thus attracting investment. Casting discussion in 
economic terms also obscures that a political decision about 
whether profit or workers’ health will be protected has been 
made by disguising it with quantification and technical discus- 
sion . 10 In this way, the state is able to balance the demands of 
the capital accumulation process and social reproduction. 

INJURY IN THE NEW ECONOMY 

While the purpose of employing workers — making a prof t — has 
not changed over time, the way employers organize work and 
their relationships with workers have changed. These changes 
negatively affect injury prevention efforts. They also allow us 
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to infer from employer behaviour how employers truly view 
health and safety. Two changes in particular warrant discus- 
sion: the intensification of work and the development of pre- 
carious employment. 

Work intensification 

The purpose of organizational restructuring is to increase the 
efficiency of an organization, generally with an eye to improv- 
ing the bottom line. This can take a number of forms, includ- 
ing downsizing, outsourcing, just-in-time production, and the 
implementation of various quality improvement initiatives. One 
consequence of such changes is that workers may find them- 
selves working harder and/or longer. More work, more complex 
tasks, and being responsible for multiple tasks (often eliminat- 
ing “down time” on the job) or tasks over which one has little 
decision-making authority are all ways in which employers can 
intensify work. Technological change (e.g., portable comput- 
ing devices and phones) also means that work can now follow 
some workers home or on vacation . 11 

Work intensification increases worker stress and negatively 
affects worker health. Among the outcomes identified by the 
U.S. National Institution on Occupational Safety and Health 
are cardiovascular disease, musculoskeletal disorders, and psy- 
chological disorders. Intensification can also increase exposure 
to toxic substances, accidents (due to fatigue and inexperience), 
impact the development of repetitive strain injuries (RSIs), and 
may increase the risk of experiencing workplace violence (due 
to working more hours and at unconventional hours). Reduc- 
tion in workforce size may also result in a loss of safety knowl- 
edge and training . 12 

Darius Mehri provides a rare insider’s glimpse into lean pro- 
duction, based on his time working in Japan for a Toyota subsid- 
iary . 13 Fast production lines contributed to ill health, including 
high blood pressure, hearing problems, injuries (including 
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amputations), and deaths. Minimizing the floor space used cre- 
ates more hazards due to proximity of workers and equipment. 
Compelling workers to complete multiple tasks (instead of the 
single task typical of production line work) increases the op- 
portunity for errors and reduces the opportunity for workers 
to recover or rest during work. Injuries are hidden to transfer 
medical costs from the employer to the state medical system. 
Injured workers are immediately returned to work. Those who 
cannot work must still come into work to sit and do nothing. 
Safety is framed as the responsibility of workers. 

Precarious employ ment increases risks 
Over time, Canada has also seen a shift away from standard 
employment relationships. In their place, many workers (dis- 
proportionately women and ethnic minorities) find themselves 
engaged in precarious work. Precarious work is characterized 
by “limited social benefits and statutory entitlements, job inse- 
curity, low wages, and high risks of ill-health.” 14 Self-employed 
and (notionally) independent contractors may experience pre- 
carious work. So, too, may employees whose jobs are short- 
term and part-time. 

There is some evidence that precarious work itself leads to 
poorer health for workers. 1 ' A recent Canadian study found 
some job characteristics — such as scheduling uncertainty, 
constantly searching for work, and constant evaluation — 
are associated with poorer health outcomes . 16 This suggests 
certain employment relationships with certain characteristic 
appear to be associated with different health outcomes. 

Precariousness can also have a direct effect on workplace in- 
juries. Workers with less experience on the job are more likely 
to be injured. 1 ' Precarious workers appear to experience differ- 
ent hazards from workers with more permanent jobs . 18 Workers 
who fear for their jobs may have a higher rate of injury because 
they may ignore safety policies to maintain production levels . 19 
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It appears that knowledge of safety, while important, does not 
by itself lead to compliance with safety rules or lower levels of 
injury. An important mediating factor appears to be whether 
workers are motivated to follow the rules based on their as- 
sessment of what behaviour is rewarded by the employer. This 
research — while preliminary — is consistent with evidence that 
lean production techniques negatively affect worker health and 
safety . 20 

Workers in precarious jobs may also have less access to health 
and safety protections. Some forms of work (e.g., sell-employ- 
ment) may fall outside of statutory regulation. Other sectors 
where precarious work is common (e.g., agriculture and domes- 
tic work) are often excluded from the ambit of legislation. When 
workers in precarious jobs have the right to know, participate, 
and refuse, their ability to exercise these rights is mediated by 
the increased vulnerability that their employment status cre- 
ates. Precarious workers are also less likely to believe raising a 
health and safety issue will result in the remediation of the is- 
sue. In effect, precarious work further undermines the already 
weak rights to know, participate, and refuse. This should not 
be surprising; undermining worker power is, of course, one of 
the reasons employers have sought to reorganize how work is 
completed. 

What do intensification and precarious 
employ m ent tell us? 

Earlier in this chapter, it was suggested that companies may 
choose to endanger workers in order to increase their profitabil- 
ity. It is difficult to prove conclusively that this occurs, outside 
a few well-documented cases, but this conclusion is consistent 
with the profit imperative that underlies capitalist social for- 
mation. It is also a plausible explanation for the many instances 
where employers have acted in ways that both endanger work- 
ers and maximize their profitability. 
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Intensifying work and altering the nature of the employ- 
ment relationship provide further and contemporary evidence 
that supports the conclusion that employers prioritize profit 
and intentionally trade it off against workers’ health. Increas- 
ing work intensity is designed to maximize profitability. And 
it has clearly known (and predictable, if one takes a moment to 
think about it) health consequences for workers. 

Precarious employment has similar health consequences but 
evidences much more elaborate and intentional employer behav- 
iour. Reorganizing work so independent contractors and tem- 
porary employees can do it is a significant undertaking for an 
employer — one that must be motivated by an expectation of a 
significant return. This may come in the form of a lower wage 
bill. It also comes in the form of a reduction or elimination of 
statutory standards they must meet for these workers. The in- 
tentionality of these changes — that employers explicitly trade 
off worker health and safety for profit — is difficult to deny. 

CONCLUSION 

This discussion suggests three major conclusions about injury 
prevention in Canadian workplaces. The first conclusion is that 
injuries occur in high numbers. This appears to represent an 
intentional strategy by employers to transfer production costs 
to workers in order to maximize employer profitability. Such 
a strategy is consistent with the imperatives of capitalism. It 
is also facilitated by the significant labour market and legal 
power of employers — power that workers typically cannot 
effectively challenge. It is also important to note that hundreds 
of thousands of workplace injuries occur each year despite pre- 
vention efforts. 

Among the factors contributing to this regulatory failure is 
the long-term use by the state of demonstrably ineffective reg- 
ulatory strategies. These strategies are ineffective for several 
reasons. Chief among these reasons is that injury prevention 
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schemes channel worker energy and workplace conflict into 
mechanisms that manage and diffuse such conflict. For example, 
workers are given responsibility to police the provision of safe 
workplaces by their employers. But they are not given strong 
rights or access to an effective enforcement system. Conse- 
quently, workers must work hard and/or take significant risks 
to challenge unsafe work situations. This reduces the threat 
posed by workplace injuries to the capital accumulation and 
social reproduction processes — worker efforts are channelled 
into systems that are structurally defective and away from tak- 
ing direct electoral or workplace action. 

Finally, governments legitimize allowing employers to pri- 
oritize profitability over safety in three ways: (l) they blame 
workers for injuries, making it difficult to refocus discussion 
on the contribution of employers to injuries; (2) they use cost- 
benefit arguments, which implicitly adopt an economic perspec- 
tive on workplace injury and prioritizes maximizing profit over 
preventing injury and death; and ( 3 ) they take advantage of the 
difficulty we have in “seeing” workplace injuries and, indeed, 
exacerbate this by manipulating injury statistics to create the 
appearance that workplaces are safer than they are. 


104 


FIVE- 


Compensation of 

Workplace Injury 


In 1999, 58-year-old Shirley Zubick was injured at work by 
a falling shelving unit, suffering a concussion and a torn rota- 
tor cuff for which she subsequently had surgery. Prior to her 
injury, Zubick had received a layoff notice. Her employer did 
not have workers’ compensation coverage. Her employer’s pri- 
vate insurance provided 90 days of disability benefits. Zubick 
has not worked since and her lawsuit against her employer — 
which would have provided $ 30 , 000 -$ 40,000 in compensa- 
tion — was unsuccessful because she could not prove that her 
employer knew the shelving unit was faulty and failed to fix it. 
Ten years later, this matter is still not resolved. Her employer 
is pursuing her for approximately $120,000 in costs, which will 
likely mean she will lose her house. 1 

Zubick’s case shows us several things. First, injured work- 
ers who are not covered by workers’ compensation still face 
the spectre of financial ruin as a result of their injury. Canada 
does not have a comprehensive disability insurance system to 
assist those who cannot earn an income due to injury. 2 Second, 
suing one’s employer for every-day workplace injuries remains 
a risky proposition for workers. For those with work-related 
injuries, workers’ compensation is the most accessible source 



of financial support. Third, employers act in their own inter- 
ests in cases of workplace injury — in this case, a labour union 
seeking to recover court costs — with seemingly little concern 
for the consequences of those actions for the worker. 

This chapter examines why workers’ compensation systems 
were created. We then turn to how workers’ compensation 
serves the interests of employers, workers, and the state and 
the effect this has on the system’s longevity. Despite providing 
workers with more predictable, immediate, and stable compen- 
sation, workers’ compensation has many detractors. Examin- 
ing the process of injury recognition reveals a pattern wherein 
decisions about injury recognition limit employer liability for 
injuries. This is particularly the case for injuries that emerge 
over or after a long period of time, do not demonstrate a clear 
pathology, tap into an existing social prejudice, and/or entail 
significant costs for employers. 

When combined with the tendency of workers’ compensa- 
tion boards (WCBs) to limit benefit entitlements (as discussed 
in Chapter 6) and worker power (as discussed in Chapter 7), the 
process of injury recognition suggests that an important out- 
come of workers’ compensation is to contain employer claim 
costs. One result of this behaviour is that some of the costs of 
work-related injuries are transferred onto workers, their families, 
and government-funded medical and social assistance programs. 

WORKERS' COMPENSATION IN CANADA 

Overview of workers’ compensation 

Each province and territory has established a workers’ com- 
pensation system. Legislation compels certain categories of 
employers to pay premiums to a workers’ compensation board, 
thereby gaining coverage for their workers.'’ Other categories 
of employers may be permitted to purchase voluntary coverage. 
Approximately 80 percent of workers are covered by workers’ 
compensation. 4 
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When a worker is injured on the job, the WCB is notified 
and determines whether compensation is warranted. If an injury 
is deemed compensable, the WCB provides benefits. Benefits 
can include medical aid to treat injuries and vocational reha- 
bilitation to assist workers to recover their earning capacity. 
Workers who have lost earnings receive wage-loss benefits at 
75-90 percent of their net loss. Workers who are killed on the 
job have their funeral expenses covered. Where there are de- 
pendents, the survivors may receive ongoing pensions. 

Employers fund all of these benefits through premiums. The 
premiums are adjusted annually to ensure there are sufficient 
funds to cover all costs associated with workplace injuries. An 
employer’s annual assessment is based upon its payroll, the 
claims record of similar employers and, in some cases, by the 
employer’s claims record. 

Development of workers compensation in Canada 
State-operated workers’ compensation systems were imple- 
mented at the beginning of the twentieth century. As noted in 
Chapter 2, workers’ compensation addressed the fact that injured 
workers rarely received any compensation under the common 
law, thereby becoming impoverished. Workers’ compensation 
also ameliorated (to some degree) the social instability caused 
by such widespread and clear injustice. Although Quebec was 
the first province to implement workers’ compensation (albeit 
administered by the courts until the 1930s), the principles of 
workers’ compensation are most clearly expressed in the five 
principles (“the Meredith principles”) contained in the report 
of Ontario’s Royal Commission on workers’ compensation. 5 

The first principle (collective liability) holds that liability 
for work injuries should accrue to the workers’ compensation 
system as a whole, rather than to individual employers. This 
prevents a single incident from bankrupting an employer — a 
situation likely to deprive injured workers of compensation. In 
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this way, collective liability displaces the tort system, leading 
directly to the second principle of no-fault compensation. No- 
fault compensation means workplace injuries are compensated 
regardless of fault. This makes irrelevant any attribution of 
blame for an incident. It also effectively removes the whole area 
of injury and compensation from litigation. The focus instead is 
on compensation and the injured worker receives benefits and 
services through an administrative process. 

Meredith recommended that employers should fund the cost 
of benefits and services to injured workers, along with the ex- 
pense of administering the system. Employer funding is based 
on the capitalized cost of the injury (i.e., the projected cost over 
the duration of the injury) rather than the current cost only 
(i.e., the annual cost). This ensures that costs are not passed 
between employers, as individual businesses and even whole 
industries open and close over time. Among other things, this 
was thought to create an incentive for employers to reduce in- 
jury rates by improving workplace safety. 

The fourth principle (wage-loss replacement) requires work- 
ers to be compensated directly by the WCB for a portion of any 
wage loss attributable to an injury. The establishment of an ac- 
cident fund guarantees that compensation monies are available, 
thus assuring injured workers of secure and prompt compen- 
sation and future benefits. Herein lies an important trade-off: 
workers gain stable, predictable, and immediate compensation 
but give up the right to sue their employers and gain compen- 
sation for non-quantifiable losses (e.g., pain and suffering). 

Finally, Meredith recommended all matters related to work- 
ers’ compensation be administered by an independent WCB, 
which operates exclusively as decision-maker and final author- 
ity for all claims and all related administrative matters. The 
clear intent was that the WCB should be autonomous — both 
politically and financially independent of government and any 
special interest group that may have the ear of a politician. 
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The activities of the WCB would be focused solely on serving 
the needs of workers and employers in an efficient and impar- 
tial manner. 

Workers’ compensation as a compromise 
In the 40 years following Meredith’s 1913 report, all provinces 
came to adopt systems founded on these principles. The result- 
ing compromise has endured nearly a century of political and 
economic change. Workers’ compensation has not, for example, 
been subject to the degree of intervention and erosion that col- 
lective bargaining has been since the 1970s. 6 This may mean 
that workers’ compensation entails a relatively low cost on (or 
threat to) the capital accumulation process and thus there is 
relatively little for capital or the state to gain via intervention. 
It may also be that the political costs of meaningful change to 
workers’ compensation are high. Examining the advantages 
workers’ compensation provides for employers, workers, and 
government is instructive . 7 

Workers’ compensation limits employers’ liability for work- 
related injuries. Specifically, the tort bar eliminates the risk of 
employer bankruptcy, fixes the cost of injury in the short-term, 
and spreads the cost of injury over an entire industry group. As 
discussed below, the state and WCBs further reduce employer 
liability by limiting the acceptance of particular types of inju- 
ries as well as the level and/or duration of benefits awarded. 
The expectation of stable, predictable, and immediate injury 
compensation also lowers the cost of injury to workers. This 
reduces workers’ motivation to seek significant changes in the 
labour process to reduce workplace hazards — changes that 
can erode employer profitability. This may be an example of 
the dialectic of partial conquest, whereby concessions won 
by workers via collective resistance raise the stakes of future 
resistance . 8 In these ways, workers’ compensation provides 
employers with a significant economic advantage. 
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Workers’ compensation also provides a political benefit for 
employers. The process of gaining compensation absorbs worker 
and trade union energy. By directing attention and energy to 
claims management, the compensation process reduces the re- 
sources workers have available to challenge employer control 
over the labour process. And the creation of a bureaucratic sys- 
tem of compensation frames workplace injuries as a normal and 
manageable outcome of work, rather than a profit-motivated 
transfer of cost from the employer to the worker via unsafe 
work practices. 

For workers, predictable, immediate, and stable workers’ 
compensation is a significant improvement over the tort sys- 
tem, when work-related injury, disease, or death would often 
catapult workers and their families into poverty. This signifi- 
cantly reduces pressure on trade unions and on governments 
to address the root issue: unsafe work practices organized by 
employers. Those workers not covered by workers’ compensa- 
tion (some 20 percent of the workforce) may work in very safe 
jobs or very dangerous ones. 9 Workers with safe jobs have 
little reason to exert pressure on the state or trade unions to 
improve safety. Other workers not covered by workers’ com- 
pensation may work in precarious jobs and have little ability to 
exert pressure on the state or trade unions to improve safety. 10 

The state benefits from workers’ compensation because it 
maintains the production process by limiting employer liability 
for workplace injuries. It also maintains social reproduction by 
partially ameliorating the consequences of work-related injuries 
for workers and consuming their time and energy with claims 
management. Further, worker attempts to introduce more fun- 
damental change are likely to be tempered by the knowledge 
that workers’ compensation exists only at the pleasure of the 
legislature. In these ways, workers’ compensation reduces the 
likelihood of workers taking direct and collective action. 

Worker and employer support for workers’ compensation 
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also means substituting injury compensation for prevention 
entails a relatively low political cost to the state. In this way, 
the state is able to preserve the capital accumulation process 
against the threat of social unrest stemming from workplace 
injury without significantly endangering its own political 
legitimacy among its citizens. Making WCBs responsible for 
administering it deflects political pressure: compensation is 
the responsibility of an independent agency and its decisions 
are cast as technical, not political, decisions. 

Finally, workers’ compensation creates a framework within 
which employers and workers can seek to shift peripheral costs 
onto each other without normally risking the collapse of the en- 
tire edifice. In this way, workers’ compensation acts much like 
Canada’s laws governing unionization and collective bargaining. 
Employers and workers can contest with each other within a 
relatively stable and predictable framework . 11 This places limits 
on both what can be won and lost in the to and fro of lobbying. 

INJURY RECOGNITION REVISITED 

The Meredith principles charge WCBs with determining which 
injuries are compensable. While outright denials of claims are 
relatively uncommon, embedded in this seemingly technical 
process are political decisions about the scope of compensation 
and the types of injuries that warrant it . 12 By placing legislative 
and policy limits on claim acceptance, the state and WCBs have 
periodically extended employer liability protection. Of partic- 
ular interest are instances where WCBs apply standard tests 
to injuries that have difficulty meeting them and where WCB 
apply special tests or otherwise limit compensation to injuries 
that are potentially very expensive to compensate. 

Determ ining compensability 

When a worker is injured, the WCB must decide whether the 
worker should receive compensation. Workers are normally 
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eligible for workers’ compensation when the following three 
conditions are met: 

• the worker’s employer has workers’ compensation 
coverage, 

• the worker sustains an injury compensable under 
the Act, and 

• the injury results from employment . 13 

Determining whether an employer has workers’ compensation 
coverage is normally a straightforward task. Rendering a judg- 
ment on the second and third conditions can be more complex. 
The decision begins with considering how an “accident” is de- 
fined by the applicable legislation. For example, Manitoba’s 
Workers’ Compensation Act, defines an “accident” as follows. 

l(l) In this Act, “accident” means a chance event occa- 
sioned by a physical or natural cause; and includes 

(a) a wilful and intentional act that is not the act 
of the worker, 

(b) any 

(i) event arising out of, and in the course of, 
employment, or 

(ii) thing that is done and the doing of which arises 
out of, and in the course of, employment, and 

(c) an occupational disease, 

and as a residt of which a worker is injured; 

The key tests set out in statute are whether the injury arose 
out of and occurred in the course of employment. The defini- 
tion of injury is often vague or absent. In British Columbia, a 
personal injury is “any physiological change arising from some 
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cause” and includes traumatically induced psychological im- 
pairment . 14 Injuries are distinguished from diseases and only 
occupational diseases are compensated. 

“Arises and occurs” 

When deciding whether an injury resulted from employment, 
a WCB applies the two-part “arises and occurs” test set out in 
the definition of an accident. “Arises from” typically refers to 
the “how” of the injury, while “occurs in the course of” focuses 
more on the “when, where, and what” of the injury . 15 More spe- 
cifically, an injury arises out of employment when it is caused 
by the nature, conditions, or obligations of employment (i.e., an 
employment hazard). An employment hazard is an employment 
circumstance that presents a risk of injury . 16 

The second part of the test addresses whether the injury 
occurred in the course of employment. This is the case when 
an injury happens at a time and place consistent with the ob- 
ligations and expectations of employment. While time and 
place are not strictly limited to the normal hours of work 
or the employer’s premises, there must be some relationship 
between employment expectations and the time and place of 
the injury. 1 ' 

The test normally applied is that of “causative significance.” 
This means that there must be evidence that employment con- 
tributed to the injury, but employment does not have to be the 
primary cause. That is to say, employment must have played 
more than a trivial or insignificant (de minimus) role but does not 
need be the sole, predominant, or major cause . 18 The causative 
significance test is well suited to traditional traumatic injuries 
where it is usually clear when, where, and how an injury occurred. 

Balance of probabilities and presumptions 
In determining causation, WCBs obtain the evidence they re- 
quire to adjudicate and manage claims. In this way, workers’ 
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compensation is based on an inquiry model, rather than the 
adversarial model, which characterizes proceedings under tort 
law. 19 Nevertheless, even if the inquiry process is not explic- 
itly adversarial, the interests of the worker and the employer 
are, and each side typically brings forward evidence support- 
ing its interests. 

WCBs are expected to use “the balance of probabilities” 
as the standard of proof in adjudication. This means the 
adjudicator asks: “Is it more likely than not that this work- 
er’s employment was a significant contributing factor in the 
development of the injury or occupational disease?” Where the 
evidence for or against is approximately equal in weight, the 
issue is resolved in favour of the worker claiming benefits. 20 
This standard is different from “beyond a reasonable doubt” 
or scientific certitude. 21 

When it isn’t possible to gather enough evidence to deter- 
mine if an injury both “arises and occurs,” WCBs may rely upon 
“statutory presumptions” about injuries. In Manitoba, these 
presumptions are: 

4(5) Where the accident arises out of the employment, 
unless the contrary is proven, it shall be presumed 
that it occurred in the course of the employment; 
and, where the accident occurs in the course of the 
employment, unless the contrary is proven, it shall 
be presumed that it arose out of the employment. 

These presumptions ensure that workers are compensated when 
the evidence indicates the injury either l) arose out of or 2) 
occurred in the course of employment (i.e., where a determina- 
tion can be made about one but not the other). 22 

Politics of injury recognition 

As discussed in Chapter 3, defining an injury is a political 
process that is informed by the interests and power of the 
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state, employers, and workers. Workers’ compensation systems 
influence the injury- recognition process by accepting some 
injuries as compensable and thereby legitimizing them. The 
injury-recognition process also influences workers’ compen- 
sation systems. For example, employers may hide information 
about workplace hazards, oppose the expansion of occupational 
health and safety (OHS) regulations and compensation plans, 
and game these same plans to maximize their profitability. 
This behaviour affects the willingness of WCBs to recognize 
some injuries as compensable. Governments have also at times 
acted to reduce employer liability by delaying recognition and 
limiting the acceptance of injuries. For their part, workers 
often seek to both maximize the compensation available as well 
as create safer and healthier workplaces by limiting employers’ 
ability to organize work. 

Workers’ compensation systems implicitly adopt the biomedi- 
cal model of injury causation that underlies Canadian approaches 
to occupational health and safety. As stated in Chapter 3, the 
three basic assumptions made about work-related injuries are: 

• the mechanism of injury will be discernable, or at least 
mostly distinguishable from other events or disease pro- 
cesses, 

• the injury will manifest itself at the time of or reason- 
ably soon after the injury occurs, such that the injury can 
be causally related to a work-place event, and 

• the course and treatment of the injury will be broadly 
similar from one person to the next. 

These assumptions reflect the belief that illness must have a 
biological source (or pathology). Further, the degree of illness 
must be proportional to the degree of biological malfunction. 
Objective medical knowledge (e.g., test results, observations, 
functional evaluations) is more valued than patient self-reports 23 
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The biomedical model plays a significant (and useful) role in 
workers’ compensation. Medical evaluations inform decisions 
about injury causation and the extent of disability resulting 
from it. These evaluations also guide rehabilitation programs 
and decisions regarding when workers are employable and, thus, 
no longer eligible for compensation. At the time of Meredith, 
and for some time after, a majority of injuries considered by 
WCBs resulted from an acute physical injury in the workplace, 
reflecting the importance of resource extraction, processing, 
or manufacturing industries. Consequently, injuries and injury 
mechanisms were relatively easy to see. 

As noted in Chapter 3, this model also runs afoul of recent 
research that suggests (l) injuries are often multi-factorial, 
and (2) work exerts significant effects on health and a broad 
range of diseases have work-related components. 24 Attempt- 
ing to classify injuries as work-related and non-work-related 
(thereby ignoring the interactive effect between occupational 
and broader environmental factors) is likely an impossible 
task. 25 Alternatives (narrowing causation or expanding it) 
both have significant drawbacks. Consequently, the existing 
approach remains in operation — often to the disadvantage of 
injured workers. 26 

Work-related musculoskeletal disorders and causation 
Work-related musculoskeletal disorders (WMSDs) are an ex- 
ample of the contested nature of injury recognition that has 
emerged as the type, frequency, and severity of work-related 
injuries has changed. Service-sector work and the growing use 
of technology appear to be associated with an increasing rate 
of non-traumatic injuries, such as cumulative injuries resulting 
from repetitive activity or occupational diseases. 2 ' Among the 
non-traumatic injuries associated with the service industry are 
WMSDs, such as strains and sprains of the back, neck, shoul- 
der, arm, and wrist. Repetitive strain injuries (RSIs), such as 
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carpal tunnel syndrome, develop over time, may have multiple 
causes, and may be difficult to link to employment. There has 
also been a tendency in North America to suggest WMSDs are 
psychological in origin . 28 

Andrew Hopkins notes that historical contingencies in Aus- 
tralia meant that it labelled RSIs as an “injury” instead of char- 
acterizing the condition as an “occupational neurosis” or even a 
“regional pain syndrome” (which was initially advocated by some 
medical authorities ). 29 It also confronted the popular concep- 
tion that the cause of RSI was somehow embedded in technol- 
ogy (i.e., was inevitable) by showing that the increase in RSIs 
was due to changes in the labour process caused by speeding- 
up work and staff cutbacks. In addition to allowing easy access 
to compensation (at least at first), the government of Australia 
placed limits on speed and required regular breaks. In many 
places, keyboard operators were reclassified as administrative 
assistants, assigned broader duties, and provided with ergo- 
nomically designed furniture. 

This response stands in contrast to the treatment of RSI 
victims in the United States, where the prominent explanation 
of the epidemic was based on the assumption that it was essen- 
tially a form of neurosis. Psychiatrists and orthopedic surgeons 
reasoned that, if the symptoms were not detectable using con- 
ventional medical equipment (i.e., did not conform to the bio- 
medical model), the pain could not have a physical basis, and 
must therefore be psychological in origin. Norton Hadler, for 
example, posits that regional musculoskeletal disorders reflect a 
worker’s (in)ability to cope with environmental stressors rather 
than a definable pathology . 30 Other research suggests, however, 
that there are four categories of risk factors that influence the 
occurrence and course of WMSDs: 

• individual characteristics and personality traits, such 

as previous WMSDs, age, obesity, smoking, and gender; 
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• physical (biomechanical) factors, such as vibration, lift- 
ing, and posture; 

• psychophysical factors, such as one’s perception of how 
demanding work is; and 

• psychosocial factors, such as the work environment and 
how much control the worker has over the job. ’ 1 

Regarding psychosocial factors, such factors as “limited job 
control, monotonous work, psychologically demanding work, 
and low workplace social support” seem to make an indepen- 
dent contribution to the onset of WMSDs . 32 It is not entirely 
clear how psychosocial factors affect injury causation. Yet, jobs 
without the key psychosocial risk factors seem to protect work- 
ers’ health, while jobs with risk factors seem to increase the 
risk of injury. 

The challenges WMSDs pose for causation creates an op- 
portunity for employers to dispute these claims. Suggesting 
that the injury is largely psychosomatic creates a narrative that 
justifies denying compensation for such claims .' 3 ' 3 Yet, where 
there does appear to be a link between a WMSD and the struc- 
ture of a job and/or the work environment, disallowing claims 
or limiting benefit entitlements without consideration of such 
factors allows an employer to transfer the costs of production 
to workers. 

Occupational diseases 

Occupational diseases also pose challenges to traditional ap- 
proaches to causation, in part because their (typically) long la- 
tency periods and the presence of myriad other potential factors 
make it difficult to definitively determine that work contributed 
to the disease in other than a de minimus way . 34 As a result, 
there is significant under-compensation of occupational dis- 
ease in Canada. For example, Allen Kraut estimated morbidity 
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and mortality from occupational diseases in 1989. 35 Examin- 
ing cancer, asthma, chronic airways disease, heart disease, and 
carpal tunnel syndrome, Kraut estimated that between 77,900 
and 112,000 new occupational diseases arose that year. But 
Canadian WCBs accepted only 37,927 occupational disease 
claims in 1989. This suggests between 40,000 and 74,000 
occupational diseases were uncompensated in 1989 alone. 

As noted in Chapter 3, the state historically has been reluc- 
tant to recognize, regulate, or compensate many occupational 
diseases. While the complex causation of such diseases is often 
cited as a reason for delay or refusal, there is also evidence that 
governments are concerned about the economic consequences 
of extending employer liability. Yet, in some cases, governments 
have stipulated causation through a list of presumptive diseases 
in legislation, regulation, or Board policy. 

Alberta’s Firefighters’ Primary Site Cancer Regulation, for 
example, stipulates certain types of cancers among firefight- 
ers are automatically compensable after a minimum period 
of workplace exposure. The effect of such a designation is to 
place the onus on the WCB or the employer to bring forward 
information to establish why an injured worker should not be 
eligible for compensation, rather than vice-versa. Yet, as noted 
in Chapter 3, few occupational cancers are handled in this way, 
the majority of which are not reported to WCBs and thus ren- 
dered invisible. 

Lim iting liability: Psychological injuries 
In Canada, 40 percent of wage-loss insurance claims (inside 
and outside workers’ compensation) are related to mental health 
problems. 36 Governments and WCBs have restricted liability 
for many psychological injuries, either by outright exclusion or 
by subjecting them to more rigorous tests of causation. Indeed, 
Canada’s Kirby Commission report in 2002 noted that only four 
provinces had not excluded mental illness from coverage in 
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their legislation. 3 ' Alberta’s WCB requires all of the following 
criteria to be met for a psychological injury to be compensable: 

• there is a confirmed psychological or psychiatric diag- 
nosis as described in the DSM-IV, 

• the work-related events or stresses are the predomi- 
nant cause of injury, 

• the work-related events are excessive or unusual in com- 
parison to the normal pressures and tensions experienced 
by the average worker in similar occupations, and 

• there is objective confirmation of events . 38 

This test is much more stringent than the arises-and-occurs 
standard applied to other types of injuries . 39 There must be a 
clear diagnosis by a physician, there must be some record of 
what event caused the psychological injury, and the event caus- 
ing the injury must be both the predominant cause of the in- 
jury and extraordinary . 40 

The higher standard of causation applied to psychological 
injuries reflects, in part, the complexity of psychological inju- 
ries as well as the expectation that they can stem from many 
factors . 41 Yet, a worker will likely receive compensation for a 
back-pain claim (an injury that is also multi-factorial and dif- 
ficult to quantify) even if the claim is the result of a non-acute 
event. Treating these broadly analogous injuries differently 
suggests an inconsistency in workers’ compensation policy — 
an inconsistency that punishes workers who have an injury to 
which a social stigma is attached. 

The almost wholesale exclusion of such injuries allows 
employers to transfer the costs of psychological injuries caused 
by work to workers. Indeed, in the 1990s, Saskatchewan modi- 
fied its policy on accepting chronic stress claims in order to 
address fiscal pressures and claim proliferation . 42 Cost pressures 


120 


combine with the potential for workers to fake psychological 
symptoms and the general social disapproval of mental ill- 
ness to make these injuries easier for governments and WCBs 
to reject. 

Chronic pain syndrome 

A small percentage of injured workers develop chronic pain, 
as well as such closely related conditions as fibromyalgia, and 
claim that it is related to their work. 43 Chronic pain is difficult 
to cope with within the biomedical model and is vulnerable 
to statutory and policy efforts to limit compensability, in part 
because it can be labelled as a psychological problem or ma- 
lingering. 44 A 2003 Supreme Court of Canada ruling on two 
Nova Scotia cases of chronic pain demonstrated that workers 
can resist employer and government efforts to limit injury 
recognition, although few workers are likely able and willing 
to fight their cases to the Supreme Court. More likely, they 
will end up accessing workers’ compensation appeal systems 
(see Chapter 7). 

The workers in these cases suffered work-related injuries 
and developed chronic pain. Nova Scotia’s Workers’ Compensa- 
tion Act and regulations limited workers’ compensation benefits 
to a four-week treatment program. The workers appealed their 
decisions, claiming this policy discriminated against chronic 
pain sufferers on the basis of disability, thereby violating s.l5(l) 
of the Charter of Rights and Freedoms. The Supreme Court of 
Canada (SCC) agreed, noting that uniform benefit limitations 
ignored the needs of workers who were permanently disabled 
by chronic pain and made no attempt to distinguish between 
workers who were genuinely suffering and required compen- 
sation and those who might be abusing the system. Finally, 
the SCC provided some commentary on the difficult causation 
issues related to chronic pain cases: 
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Although the medical evidence before us does point 
to early intervention and return to work as the most 
promising treatment for chronic pain, it also recog- 
nizes that, in many cases, even this approach will 
fail. It is an unfortunate reality that, despite the best 
available treatment, chronic pain frequently evolves 
into a permanent and debilitating condition. Yet, un- 
der the Act and the FRP [ Facility Response Plan] 
Regulations, injured workers who develop such per- 
manent impairment as a result of chronic pain may 
be left with nothing: no medical aid, no permanent 
impairment or income replacement benefits, and no 
capacity to earn a living on their own. This cannot 
be consistent with the purpose of the Act or with the 
essential human dignity of these workers. 45 

New regulations were subsequently enacted to guide the han- 
dling of chronic pain cases. Compensating the approximately 
4000 workers whose claims were improperly denied was esti- 
mated at $220 million with ongoing annual costs of approx- 
imately $11 million. This one liability alone residted in a 3 
percent increase in average assessments by the WCB. 46 This 
decision requires that all injuries must now be given similar 
treatment by workers’ compensation systems. Whether the 
special treatment given to psychological injuries, for example, 
remains viable is unclear. This case also demonstrates how 
the broader web of rules governing employment can affect the 
operation of workers’ compensation. 

CONCLUSION 

Workers’ compensation is a useful political solution to the 
problems caused by workplace injury. Workers get stable and 
predictable compensation. Employers get a liability shield, sig- 
nificantly reduced worker militancy, and making predictable 
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accident costs. Governments receive a way to reduce and man- 
age conflicts over work-related injuries and an administrative 
body to deflect political pressure onto. Despite the enduring 
nature of this compromise, workers’ compensation does not 
resolve the structural conflicts embedded in workplace injury. 
Hundreds of thousands of workers are injured and killed each 
year and the interests of workers and employers conflict in the 
adjudication and administration of resulting claims. 

On the surface, claims adjudication appears neutral. Claims 
are decided by a neutral third party (the WCB), decisions re- 
flect the application of complex policies to the available (often 
medical) evidence, and decisions are based on the individual 
merits of a claim. Yet looking beneath this veneer suggests 
injury-recognition for compensation purposes is just as po- 
liticized as it is for injury prevention. Over time, a pattern of 
claim denial has emerged, wherein legislatures and WCBs have 
made political decisions about the standard of causation used 
to adjudicate a claim, thereby limiting employer liability. A 
combination of properties appears to make some types of in- 
juries (e.g., WMSDs, occupational diseases, psychological in- 
juries) particularly vulnerable to such treatment. Such injuries 
typically exhibit one or more of the following characteristics: 

• they emerge over or after a long period of time, which 
obscures their connection to work and also facilitates 
terming the injury “an ordinary disease of life,” 

• they do not demonstrate a clear pathology, thus violat- 
ing the biomedical approach to causation and creating an 
opportunity to suggest that they injury reflects psycho- 
logical problems or malingering, 

• they tap into an established social prejudice, thereby 
facilitating the marginalization of the claim and/or the 
claimants, and/or 
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• they entail a significant economic cost to employers 
(including an increase in workers’ compensation premi- 
ums), if deemed compensable. 4 7 

When combined with the tendency of WCBs to limit benefit 
entitlements through deeming workers employable (even if they 
are not employed) and encouraging early return to work pro- 
grams (which may or may not be in the interests of workers), 
it appears that workers’ compensation seeks to minimize em- 
ployer claim costs where politically feasible. These latter tech- 
niques are examined in Chapter 6. This tendency offloads the 
costs of compensating work-related injuries on workers, their 
families, and government-funded medical and social assistance 
programs. This is often justified as protecting the system from 
abuse (i.e., worker fraud). 

The state is able to maintain its political legitimacy while 
doing this in several ways. By focusing on individual worker 
claims, workers’ compensation makes it difficult to view work- 
place injury as a structural feature of employment that transfers 
production costs to workers. Where an injury can be subject 
to different treatment due to its inherent properties, the state 
may take action to limit the acceptance of such an injury. Pre- 
cluding some forms of injury from compensation serves to 
divide workers: those who are marginalized in this process may 
have difficulty finding support from those who expect to re- 
ceive benefits for their more “legitimate” injuries and don’t care 
to risk the loss of such benefits through collective resistance. 
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-six- 

Worker Benefits and 

Claims Management 


Injured workers often suggest that the purpose of workers’ 
compensation systems is to deny any claim where a denial is 
possible and cut off all benefits as soon as possible. In this 
way, workers’ compensation is less about compensation and 
more about limiting employer liability for injuries. Most peo- 
ple dismiss such statements as hyperbole or sour grapes. Yet 
this perspective is analytically useful because is highlights how 
workers’ compensation board (WCB) funding creates pressures 
to minimize claim costs. 

As we saw in Chapter 5, when WCBs determine which in- 
juries are recognized, they are making a political choice that 
allocates costs for injuries between workers and employers. 
WCBs make similar choices when they manage accepted in- 
jury claims. Focusing on returning workers to employability 
(instead of employment) and the growing interest in early re- 
turn to work programs reduce employer liability by transfer- 
ring costs to workers. The threat of having one’s earnings 
“deemed” (see next section) disciplines workers to accept this 
treatment. This behaviour is sanctioned because workers are 
assumed to be malingers, work is believed rehabilitative, and 
(bizarrely) being absent from work due to injury is thought 



unhealthy. The highly contestable and political nature of these 
beliefs tends to be lost amid the social disapprobation that sur- 
rounds malingering. 

The real issue is actually an economic one. Employer pre- 
miums are the source of almost all WCB funding. Employ- 
ers (understandably) seek to minimize these payments. This 
method of funding injury compensation creates interesting 
pressures and mechanisms. For example, experience-rating 
systems create the impression that employers are reducing 
the rate and/or severity of workplace injuries (while lowering 
their premiums) without actually achieving any such reduc- 
tion. In this way, the state appears responsive to the demands 
of workers without significantly impacting the capital accu- 
mulation process. When the downplaying of injury levels is 
combined with drawing attention to worker fraud, it becomes 
possible to direct attention away from the core issue of unsafe 
work practices. 

EARNINGS-LOSS BENEFITS 

The majority of injured workers experience little or no loss of 
income from workplace accidents. 1 Those who do can have a 
portion of their loss offset by earnings-loss benefits. 2 In New 
Brunswick, workers who experience an earnings loss due to a 
compensable injury that extends beyond the day of injury are 
entitled to benefits equal to 85 percent of their estimated net 
loss of earnings. Most workers are subject to a three-day wait- 
ing period (during which time they are not eligible for compen- 
sation) and the disability must be medically confirmed. 3 

There are two important features of this policy. First, it com- 
pensates for a portion (85 percent) of actual net earnings losses. 
Second, there is a maximum level of insurable earning, which 
that was $54,200 in 2008. 4 In other provinces, the amount 
ranges between 75 percent and 90 percent of net earnings. 5 Par- 
tial compensation is said to reflect that workers’ compensation 
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was historically a system of co-insurance, designed to protect 
workers from ruinous loss, but not all losses . 6 A second ratio- 
nale for partial compensation is that less-than-full compensa- 
tion is thought to create an incentive for workers to return to 
work as quickly as possible.' Of course, it also directly saves 
employers money by reducing claim costs and, consequently, 
their premiums. 

Deeming earnings 

Workers experiencing a compensable wage loss receive either 
temporary total disability (TTD) benefits or temporary partial 
disability (TPD) benefits. Seriously injured workers may start 
out on TTD benefits and then move on to TPD as they return 
to part-time and/or modified work. As workers recover from 
their injuries, those unable (or unwilling) to obtain employ- 
ment or who obtain employment that does not (in the WCB’s 
opinion) represent their earnings capacity may have their TPD 
benefits based on “deemed” income rather than actual earnings. 
Deemed income is the earnings from a job the WCB considers 
the worker reasonably able to be hired to do, given any tempo- 
rary work restrictions . 8 

The process of deeming turns on distinguishing returning 
workers to “employability” from returning workers to “employ- 
ment.” Workers are considered employable when suitable work 
has been identified that the worker is capable of performing. 
Suitable work is employment the worker is qualified to per- 
form, does not endanger the worker’s recovery or safety (or 
the safety of others) and is reasonably available in or near the 
worker’s locale (or to a place the worker could reasonably relo- 
cate ). 9 Distinguishing employability from employment is meant 
to reflect that workers’ compensation does not compensate a 
worker for job loss, but rather for a reduction in employability 
due to a work-related injury. 

Focusing on employability also addresses WCB s’ lack of 
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control over a worker’s job search effort, the availability of 
employment opportunities, and employers’ hiring decisions . 10 
Employers note that deeming motivates workers to seek em- 
ployment. Critics note the underlying verve of deeming is that 
workers could get jobs if they wanted them. This assumption 
does not grapple with the impact of economic conditions and dis- 
crimination against disabled workers on a worker’s job search . 11 
Further, it deprives workers of compensation for economic losses 
that are the direct result of their workplace injury. Regardless of 
whether workers return to work or have their income deemed, 
employers’ claim costs are reduced, which (as discussed below) 
can reduce their premiums. 

Permanent disabilities and the dual-award system 
Workplace injuries leave some workers with permanent disa- 
bilities. These disabilities may cause both economic losses (e.g., 
permanent impairment of earning capacity) and non-economic 
losses (e.g., a measurable clinical impairment of limb function) 
that negatively impact a worker’s life. Over time, some jurisdic- 
tions have moved to a dual-award system for permanent dis- 
abilities that compensates workers separately for economic and 
non-economic losses. 

Ongoing earnings-loss benefits (sometimes called a pension) 
for permanent disabilities are common, although the duration of 
this payment (e.g., lifetime, until age 65) varies between juris- 
dictions. This payment may also be adjusted to reflect changes 
in earning capacity (e.g., due to long-term improvement or de- 
terioration). Workers may also receive a one-time, lump-sum 
award for non-economic loss (i.e., impact on a worker’s quality 
of life outside the workplace). This payment is typically cal- 
culated based upon the degree of permanent impairment and 
may be adjusted based upon such factors as the nature of the 
impairment and the workers’ age. In Ontario, the maximum 
non-economic loss was $79,623.83 in 2008. 
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The dual award system has an intuitive sense to it: it more 
closely aligns payments with earnings loss. Yet, it also has the 
effect of making permanently injured workers subject to WCB 
review and benefit changes throughout their lifetime. 12 This 
undermines the security of income of permanently injured work- 
ers, although the degree to which permanently disabled work- 
ers face significant alterations in wage-loss benefits over time 
is unstudied. Politically, this has the effect of placing injured 
workers on “probation” indefinitely, thereby making them less 
likely to resist WCB directives. 

OTHER BENEFITS 

The majority of compensable injuries entail little or no time lost 
from work and do not require rehabilitation. 1 ' 1 When a work- 
related injury impairs a worker’s employability, WCBs often 
provide a variety of return-to-work (RTW) services, including 
counselling services, job-search assistance, temporary modi- 
fied work programs, training and vocational assessments, and 
workplace modifications. 14 

Vocational rehabilitation and early return to work 
Vocational rehabilitation (VR) programs are designed to in- 
crease the probability of a worker returning to employment. 
Research suggests that VR tends to work better for those who 
were already traditionally advantaged in the labour market. 15 
It is not clear whether those VR recipients who find work 
have a long-term attachment to the labour market. A study 
of Ontario workers’ compensation claimants who experienced 
a period of work-absence found that only 40 percent of those 
who returned to work did so with a subsequently stable pat- 
tern of employment. The remainder had additional periods of 
absence — one-third eventually left employment permanently 
because of the effect of their injury. 16 

There has been growing interest in early return to work 
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(ERTW) programs. These programs see employers providing 
modified job duties to injured workers rather than having in- 
jured workers stay at home on TTD benefits. 1 ' ERTW is, in 
part, a response to growing concern about the cost of workers’ 
compensation claims and their effect on employers’ premiums . 18 
WCB premiums are discussed below, but the short of it is that 
employers have periodically applied political pressure on the 
state and WCBs to reduce premiums. There are three ways to 
respond to this pressure: 

Reduce injuries: WCBs and the state can provide induce- 
ments (e.g., incentives, penalties) that encourage employ- 
ers to reduce work-related injuries. This approach places 
an onus on employers to reduce injuries and, in doing so, 
suggests work-related injuries are within employer con- 
trol. It also requires employers spend money on workplace 
safety. This shifts the cost from compensation premiums 
to occupational health and safety budgets and may not 
entail any actual savings for employers. 

Reduce benefits: WCBs and governments can reduce 
claims costs by limiting benefit access or reducing benefit 
levels. This carries the risk of increasing worker resis- 
tance to unsafe work practices and to the operation of the 
compensation system, thereby imperilling social stability. 

Early return to work: Returning injured workers to work 
as quickly as possible reduces claim costs and means work- 
ers are contributing to the employer’s operation. This 
approach has good optics, does not interfere with the em- 
ployer’s management of the workplace, and does not nec- 
essarily reduce worker benefits. ERTW also addresses the 
employer’s obligations under the relevant human rights 
legislation to accommodate the needs of disabled workers. 
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Is early return to work a good idea? 

ERTW programs are said to enhance workers’ overall recov- 
ery. This claim is largely based on research about low-back 
pain. This research suggests activity (versus bed rest) is often 
beneficial in injury recovery. This has resulted in ERTW bring 
portrayed as a form of rehabilitation. It is not clear, however, to 
what degree work is analogous to the more generalized term 
“activity.” As we saw in Chapter 1, work differs from other ac- 
tivities because it occurs in the context of a power relationship 
designed to maximize productivity. Modified work runs contrary 
to the organizing logic of this relationship and not all employers 
are willing to truly provide suitable modified work. When this 
occurs, employees face pressure to work in a manner that is con- 
trary to their medical restrictions, perhaps aided by the (over) 
use of pain medication. This creates the risk of re-injury and, 
potentially, addiction. Further, in some instances, the benefits 
of activity for lower back pain are generalized to other types 
of injury, for which there is no supporting medical evidence. 19 

Workers who resist employer pressure to do things contrary 
to their rehabilitative best interests risk being labelled as unco- 
operative and having their benefits reduced or terminated. This 
reflects that pain is difficult to quantify and, therefore, difficult 
to factor into adjudicative decisions. This lack of quantification 
raises the spectre of moral hazard (i.e., there are incentives for 
workers to exaggerate the extent, nature, or duration of their 
injuries for financial gain). ERTW is, in fact, often offered as 
a remedy to moral hazard because it returns workers to work 
and thereby deprives them of the purported benefits of injury 
exaggeration. The issue of moral hazard highlights that ben- 
efit provision is significantly influenced by concerns about the 
economic impact of benefits on employer premiums. 

ERTW also finds support in psychological theories of work 
and mental health. The longer workers are away from work, 
the less likely it is that they will return to their pre-accident 
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job. It is not clear why this is the case. Perhaps this relationship 
reflects the fact that the more severely one is hurt, the longer 
one is off work, and the less likely one is to return to work. The 
lack of a clear explanation opens the door, however, to specu- 
lation about other reasons. For example, research suggests a 
correlation between work absence and poor mental health . 20 
Some theorists also assert that being away from work causes 
a loss of occupational bonding and that workers begin to per- 
ceive themselves as invalids. This may be exacerbated by a 
desire to avoid painful activities . 21 

The relatively unstudied nature of ERTW allows proponents 
to argue that ERTW reduces the probability of a worker be- 
ing disabled in the long term and improves the mental health 
of a worker. This logic of these assertions is questionable. It 
is unclear whether work absence (or its duration) is indeed the 
cause of long-term disability, poor mental health, or a loss of 
occupational bonding. There may be other factors at work (e.g., 
the severity of the injury). Further, even if work absence causes 
these outcomes, it is not clear that the causality works both 
ways. That is to say, reducing the duration of work absence may 
not reduce the probability of long-term disability, poor mental 
health, or a loss of occupational bonding. 

The political economy of ERTW 

What is clear about ERTW is that it reduces benefit duration 
and claim costs by compelling workers to return-to-work and 
financially punishing those who do not. This benefits employ- 
ers, although they may face some additional costs due to the 
disruption caused by modified work. Yet even these costs can 
be transferred to other workers (who pick up the slack) and/ 
or the injured worker (who may or may not experience the 
accommodation that was promised). 

WCBs also benefit. The financial and administrative costs of 
a claim are transferred back to the employer and this savings, 
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plus the reduced claims costs, can be used to reduce the pre- 
mium rates charged to employers in the rate group. The state 
and WCBs can also reap reputational rewards from appearing 
to reduce the length injured workers are off work and creat- 
ing the impression that workplaces are safer than they are, as 
discussed in Chapter 3. 

Most of the costs of this strategy (e.g., less compensation, 
the potential for re-injury, misapprehension regarding how safe 
work is) are borne by workers. And these costs may be distrib- 
uted in a gendered manner: injured men whose normal work 
might be physically demanding can often be accommodated via 
the provision of “light” office work. Women, whose normal work 
is often “light” work, have fewer options for modified work. 22 
Overall, workers’ experiences with ERTW are isolated and idio- 
syncratic and thus it is difficult for workers (and for researchers) 
to see commonalities and identify the root cause of them. This 
dynamic (discussed in Chapter 7) eliminates much of the politi- 
cal cost of ERTW as a strategy to manage compensation costs. 

Medical services 

Workers are entitled to medical aid to treat or alleviate the ef- 
fects of a compensable injury. This includes a wide variety of 
goods and services that promote recovery from the effects of 
an injury. Medical aid is defined in Saskatchewan’s Workers’ 
Compensation Act as: 

2(o) “medical aid” means medical and surgical aid, 
hospital and skilled nursing services, chiropractic and 
other treatment and artificial members or apparatus 

There has been pressure on WCBs to expand the scope of medi- 
cal aid as new technological changes and the profit motive have 
resulted in new diagnostic and treatment procedures. WCBs 
have started drawing boundaries around such treatments and 
diagnoses in an attempt to both limit the financial impact of 
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such treatments on workers’ compensation and protect injured 
workers from unnecessary and unproven techniques. For exam- 
ple, Alberta’s policy on non-standard medical treatment prohib- 
its payment for such aid unless it meets six stringent criteria. 23 
Few treatments that aren’t already standard will meet these 
criteria. A similar policy governs the acceptability of diagnoses 
reached via non-standard diagnostic techniques. 

So why not just prohibit all such treatments and diagno- 
ses? The policy rationale for this approach is that flexibility in 
the policy can be useful (e.g., allowing the rapid adoption of a 
promising new technique), but the tests minimize the poten- 
tial risk to the worker. The legal reason centres on the concept 
of “fettering discretion.” In short, WCBs are governed by the 
common law maxim, “(s)he who hears must decide.” That is, the 
WCB decision maker must decide. While this decision can be 
guided by policy, that policy cannot be regarded as bindingly 
inflexible rule. 24 Thus, simply to prohibit nonstandard medi- 
cal aid may well result in appeal bodies overturning the deci- 
sions because the WCB did not actually exercise its authority 
to decide a matter as required by statute. The result is policies 
with very restrictive criteria to effectively preclude nonstan- 
dard diagnostic and treatment techniques. 

Fatalities 

Although the rate of fatal accidents has declined as the economy 
has shifted towards one based on services, over 1000 workers 
are killed on the job every year. 25 The dependents of workers 
killed by compensable injuries are generally eligible to receive 
fatality benefits. 26 Compensation is only paid when a worker’s 
death is a result of an accident. For example, a fatality caused 
by a progressive work-related disease or a workplace injury 
such as a fall is compensable. A fatality where, for example, a 
worker has a progressive, compensable disease but is killed by 
a fall on vacation is typically not compensable. 
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Fatality benefits tend to be less controversial than wage-loss 
benefits and ERTW services. Typically, there is little doubt 
as to whether the fatality is compensable and, where there is 
doubt, workers’ compensation legislation generally gives the 
benefit of the doubt to the worker. One exception to this can 
be occupational diseases. As noted in Chapter 5, causality in 
these cases can be difficult to prove and employers, govern- 
ments, and WCBs can be reluctant to acknowledge the work- 
relatedness of these diseases. 

FUNDING WORKERS' COMPENSATION 

Employer premiums 

WCBs must maintain an accident fund that covers the projected 
cost of injuries and related functions by levying assessments on 
employers. The amounts involved can be substantial. Ontario 
employers paid $3,385 billion in premiums in 2006. 2 ' The pre- 
mium paid is based upon the perceived risk of the employer, as 
assessed by the WCB, as well as the employer’s payroll. Gen- 
erally speaking, WCBs use two mechanisms to calculate an 
employer’s assessment rate. 

First, employers are placed in a rating or industry group. A 
rating group comprises industries or sectors of the economy 
that have comparable risks . 28 The base assessment rate for each 
member of a rating group is the same, meaning that there is 
relatively little relationship between an individual employer’s 
accident record and the premiums charged. At the level of rat- 
ing group or below, each group is meant to be revenue neutral 
so as not to transfer costs outside of the group . 29 Second, the 
base assessment rate for a rating group may be further adjusted 
up or down to reflect a particular firm’s use of the compensa- 
tion system (or its “accident record”). The purpose of these ex- 
perience-rating programs is to encourage employers to reduce 
the volume and severity of accidents . 30 

The calculated assessment rate for a particular firm is applied 
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directly to an employer’s payroll (up to the “maximum insur- 
able earnings” for each worker), and the overall premium de- 
termined . 31 These premium costs are then (in theory) passed 
on to the employer’s customers through higher prices. While 
it is illegal for employers to reduce workers’ salaries to pay for 
workers’ compensation, U.S. employers appear to have done so 
by withholding wage increases over time . 32 The available evi- 
dence in Canada is less compelling . 33 

Employers may also seek cost relief. Cost relief means a WCB 
ignores some or all of a claim for the purposes of premium cal- 
culation. The cost may be transferred to another employer or 
distributed among all employers. For example, employers may 
seek relief from additional costs associated with aggravating 
a pre-existing condition or previous injury. This cost may be 
borne by the employer the worker was employed by when the 
original injury occurred. Employers whose workers are injured 
by the negligence of another employer’s workers may also seek 
to have the costs associated with the injury transferred to the 
employer whose workers were negligent . 34 

Rising premiums 

Employer associations routinely express concern about rising 
premiums, although the evidence of long-term premium in- 
creases is equivocal . 35 Premiums vary a lot from year-to-year, 
but real-dollar 2007 premium rates are not significantly higher 
than 1985 rates . 36 Similarly, the cost of individual claims has 
dropped from $6,054 in 1996 to $5,205 in 2007.' 3 ' There was 
an increase in long-term, real-dollar cost increases of individual 
claims between 1960 and 1991. 38 These long-term changes have 
associated with a greater degree of utilization of workers’ com- 
pensation . 39 These increases may reflect employees engaging 
in riskier behaviour, increased reporting of injuries otherwise 
ignored, and/or an increase in fraudulent claims. They may also 
reflect changes in how WCB staff adjudicate and administer 
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claims. Further, workers often exercise a degree of discretion 
in how much pain and disability they will tolerate before filing 
a compensation claim. Expected benefits, administrative bar- 
riers, and pressures in the workplace all likely influence when 
a claim is filed. 

It is interesting to note that discussions of rising costs are 
never cast in terms of a potential virtuous circle. That is to say, 
rising premiums are never discussed as resulting in safer work- 
places and, thus, being self-limiting. Perhaps employers don’t 
see this association, although their interest in accident-related 
premium rebates indicates they are aware of the putative rela- 
tionship between premiums and safety. Perhaps employers don’t 
believe premium increases will increase safety (see Experience- 
rating schemes below), either because there is no relationship 
between them or because other accident-related costs are much 
greater than premium increases. 

Moral hazard 

A recurring theme in the academic and professional literature 
is the potential impact of moral hazard on claim costs. 40 Moral 
hazard is a polite way of saying that workers have an incentive 
to (and some indeed do) cheat the system by incurring and/or 
exaggerating their injuries or delaying their returns to work. 
There is some evidence supporting this assertion, yet the over- 
all incidence of such behaviour is low. 41 For example, analysis 
of injuries in Quebec suggests that the length of the recovery 
period for back-related injuries, low-back pain, and sprains (in- 
juries where disability is difficult to quantify) increases when 
insurance coverage increases. This phenomenon is not evident 
in other types of injuries. 42 Alberta’s anti-fraud work in 1995 
and 1996 resulted in an estimated savings of only $7.7 million 
on total claims costs of $900 million. 43 

It is interesting that discussions of fraud almost always cen- 
tre on workers . 44 Employers, health-care providers, insurers, 
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and, indeed, WCB employees can defraud the system . 45 Anec- 
dotal evidence about American workers’ compensation systems 
suggests employer fraud is more common and of much greater 
magnitude than worker fraud. Injured workers certainly have 
an opportunity and incentive to defraud the system, although 
no more so than do employers, health-care providers, and WCB 
employees. So why, then, the focus on worker fraud? 

Part of the answer is that worker fraud is easier to detect 
than fraud by employers or WCB staff. WCBs have greater 
access to worker information that would reveal fraud than 
they do to employer information. And WCBs can count on 
employers (who have an interest in limiting claims costs) to 
aid them in investigations of workers. Worker compliance 
with investigations can be gained via threatening benefit 
loss. And resistance to seemingly legitimate investigations 
is a tacit admission of guilt — a dynamic that taps into the 
widespread belief that workers are untrustworthy . 46 Gaining 
access to evidence of employer fraud is more difficult because 
the information is held almost entirely by the employer. It may 
also entail greater political risk for WCBs, depending upon 
the political clout of the employer being targeted. 

Focusing on worker fraud directs attention to the (misbe- 
haviour of workers. In this way, it contributes to the negative 
view of workers that is common in discussions of workplace 
injury: not only are some workers injured through their own 
stupidity, but some also abuse the compensation system. In ad- 
dition to having a potentially chilling effect on the willingness 
of workers to file claims, this narrative directs attention away 
from the role of employers in causing employee injuries and 
fatalities by organizing work in an unsafe manner . 47 And the 
resulting prescription (tighten claims adjudication and man- 
agement) reduces claims costs without requiring employers 
to reduce injury rates. This, in turn, creates a disincentive for 
workers to file claims or resist inappropriate return-to-work 
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offers. Focusing on worker fraud creates a political and legisla- 
tive environment more willing to accept benefit reductions . 48 

Analysis of the Ontario workers’ compensation system in 
the 1970s and ‘80s also suggests compensation may not always 
be awarded on a no-fault basis . 49 Factors such as whether an 
injured worker was of deserving character (often defined in 
Anglo and masculine terms) and exhibited good behaviour have 
been important mediating considerations. While overtly rac- 
ist adjudication is less apparent recently, the spectre of moral 
hazard provides a powerful way for WCBs and employers to 
shape the discourse and practice of claim adjudication and 
administration in a way that benefits capital. 

Experience-rating schemes 

Experience rating is meant to encourage employers to reduce 
the financial costs of workplace accidents by providing pre- 
mium rebates and surcharges based on employer claim costs. 
Proponents suggest it mitigates the key drawback of collective 
liability: when rates are determined by the accident record of 
all firms within an industry, individual employers have no in- 
centive to improve their safety because the resulting cost sav- 
ings are spread across all employers in the industry. 0 Ontario 
implemented voluntary experience rating in 1953 while man- 
datory experience rating in some industries began in 1984 and 
Alberta began experience rating in 1987. 51 

Experience rating means comparing employer claims to 
those of similar employers, often over several years. Rebates 
are issued for lower than average costs. Surcharges are as- 
sessed for higher than average costs . 52 In theory, this creates 
an economic incentive for organizations to reduce work-related 
injuries. It also increases the degree to which the true cost of 
producing goods and services will be reflected in the price of 
the product . 53 

Critics of experience rating suggest linking claim costs to 
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premium rebates creates an incentive for employers to hide ac- 
cidents and pressure workers to not file claims, to contract out 
hazardous work, and to file legitimate and illegitimate appeals 
of claims in order to improve their experience rating. 04 Further, 
experience rating does not consider diseases with long latency 
periods. 55 In effect, critics suggest it is easier and cheaper for 
employers to game experience-rating systems than it is to lower 
the number and severity of their accidents. 56 

Effect of experience rating on injury frequency 
The evidence that experience rating reduces the number and 
severity of workplace injuries is mixed. The introduction of 
experience rating in Ontario coincided with a reduction in fa- 
talities by 40 percent in forestry and 20 percent in construc- 
tion. The relatively dangerous nature of these industries may 
mean that more and/or lower cost opportunities to improve 
safety existed in these industries than in other industries. 5 ' A 
2002 study of Quebec firms found experience rating lowered 
reported accident rates but, as the degree of experience rating 
rose, firms increasingly chose claims management over health 
and safety improvements as their strategy to address experi- 
ence rating. 58 An examination of increased employer appeal 
activity among experience-rated firms in Ontario supports 
the assertion that claims management is an aspect of employer 
response to experience rating. 59 

Research in Quebec found employers are sensitive to the 
cost of work-related injuries (e.g., lost productivity, cost of 
replacing experienced workers). As costs rise, accident rates 
tend to decline. Yet the costs of accidents transmitted to em- 
ployers through workers’ compensation premiums do not 
appear to have any impact on the rate of occupational injury. 60 
That is to say, the marginal extra cost from experience rating 
was not significant enough to spur action. This may reflect 
that even greater costs are associated with increasing safety. 61 
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Interestingly, a similar pattern is also found for 1919, when re- 
warding foremen for reducing accident rates was found to yield 
little return — perhaps because production incentives swamped 
the bonus effect . 62 

This finding runs contrary to a 1994 study that suggested 
Ontario’s experience rating encourages employers to improve 
safety practices . 66 Yet, this study also found experience rating 
had an even a greater effect on claims management, including 
claims monitoring and appeals, as well as interacting with ad- 
judicators to trigger unofficial reviews of claims. Employers 
were less motivated to provided modified work. Overall, em- 
ployers sought to minimize the number of claims accepted and 
the duration of benefits provided. 

Effect of experience rating on injury duration 
The effect of experiencing rating on claim duration is also in- 
teresting. A 1992 Quebec study found experience rating did not 
significantly affect the rate of reported accidents but was asso- 
ciated with an increased duration of compensation . 64 This runs 
contrary to the expected effect of experience rating, whereby 
employers are rewarded for moving injured workers off com- 
pensation and back into modified work. The study offers no 
explanation for this result. Research in Ontario found a simi- 
lar effect, nothing that the introduction of experience rating in 
the construction industry resulted in an 8.4 percent increase in 
the duration of compensation . 6 ’ 

This counter-intuitive outcome may reflect employers acting 
to convert lost-time claims (which affect their experience rating) 
into no-lost-time claims and thereby prevent wage-loss benefits 
from triggering. Mild injuries are most amenable to this conver- 
sion strategy and mildly injured employees are likely provided 
with modified or light duties for the duration of their injury. 
The increased duration after the introduction of experience 
rating reflects that the subsequent lost-time claim population 
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comprises more severely injured workers, who would naturally 
require benefits for a longer time. 

Experience rating may also have other, unintended effects. 
A study of New Zealand experience rating found that the prob- 
ability of employers asking unlawful, disability-related ques- 
tions on job application forms rose 71 times for each 1 percent 
increase in workers’ compensation premiums. With a 2 percent 
premium increase, firms were more likely to ask such questions 
than not. 66 In effect, experience rating creates a significant in- 
centive for employers to manage claims proactively (through 
discriminatory hiring practices) as well as reactively. 

A further criticism of experience rating is that it may not 
achieve a reduction in the actual incidence of accidents be- 
cause experience rating is determined by claims data, not 
safety performance. 67 That is to say, there is little link be- 
tween safety behaviour and the incentive/penalty scheme. 
Employers may pursue a reward through claims management 
rather than altering safety behaviour. When this dynamic is 
combined with the marginal impact of workers’ compensation 
premiums on the overall costs of injuries for employers, some 
suggest by a ratio of one to four, experience rating will not 
elicit further health and safety investment by employers. 68 In- 
stead, employers substitute less expensive claims management 
behaviour. 

Rationale for experience rating 

The evidence suggests experience rating has little to no de- 
monstrable effect on workplace safety. It also suggests that 
experience rating generates aggressive claims management, 
perhaps to the detriment of injured workers. So why, beyond 
the financial gain employers can realize, would states continue 
to use experience rating? One answer is that experience rat- 
ing creates the perception that WCBs and employers are seek- 
ing to reduce workplace accidents. And the data generated by 
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experience rating and similar regulatory schemes makes it seem 
that there are improvements. 

The fact that experience rating doesn’t generally result in 
safer workplaces is easy to overlook. As we saw in Chapter 3 , 
most “accident rate” data is actually claims data. Using claims 
data allows changes in the accident rate as well as claim man- 
agement strategies to create the impression that there are fewer 
and/or less severe injuries. 69 The contribution of claims man- 
agement activity confounds our ability to draw conclusions 
from the data, something rarely made clear in the presenta- 
tion of the data. 

This outcome is difficult to see and document or convey in 
easily accessible (i.e., quantitative) form. Workers’ compensa- 
tion claims are adjudicated and administered privately and in- 
dividually. This obscures patterns in employer behaviour (e.g., 
systematically disputing claims, offering meaningless or false 
modified work). Workers who complain about this sort of em- 
ployer behaviour risk be labelled malingerers, particularly given 
the disproportionate attention paid to worker fraud. Workers 
also run up against a system that is structurally unable to po- 
lice employer gaming behaviour: that claim costs reflect claim 
management instead of safety improvements is obscured by 
the claims cost metric that drives experience-rating systems. 

CONCLUSION 

Workers’ compensation systems provide significant wage-loss, 
medical, rehabilitative, and fatality benefits to workers. The 
complex and essentially private nature of benefits administra- 
tion has the same illusion of impartiality as the decision about 
which injuries qualify for compensation. Yet claims manage- 
ment is a political process. Focusing on returning workers to 
employability and encouraging workers to make an early return 
to work (while workers are under threat of income deeming) is 
designed to reduce employer premiums by transferring costs 
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onto workers. In this, we find some support for the notion that 
workers’ compensation is as much about, where possible, deny- 
ing claims and limiting benefits as it is about paying out claims. 

This behaviour finds justification in the widely accepted 
view that workers will malinger. Return-to-work programs 
also draw on the narrative that being off work because one is 
sick is somehow unhealthy and that work is indeed rehabili- 
tative. There is little evidence to suggest that this is true, but 
again this narrative taps into social disapprobation around ma- 
lingering. That these policies further reduce employers’ already 
limited liability for the costs associated with work-related in- 
juries is largely ignored. 

The persistence of experience rating, despite evidence that it 
does not reduce injury frequency or duration, suggests its real 
purpose is to reduce employer premiums and create the impres- 
sion that employers are reducing the rate and/or severity of 
workplace injuries. In this way, the state can appear responsive 
to the demands of workers without significantly impacting the 
capital accumulation process. When the downplaying of injury 
levels is combined with drawing attention to worker fraud, it 
becomes possible to direct attention away from the core issue 
of unsafe work-practices. 

When combined with the availability of stable, predictable, 
and immediate compensation for the majority of injured work- 
ers, benefits administration and premium collection may re- 
duce the willingness of workers to resist workplace injury. The 
individualized process of adjudication and appeal discussed in 
Chapter 7 further reduces the potential for collective resistance. 
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-SEVEN- 

Managing Workers 

via Injury Compensation 


On 21 October 2009, 38-year-old Patrick Clayton walked into 
the main Alberta Worker’s Compensation Building in Edmonton 
with a rifle, fired a single shot, and took nine hostages. 1 Clay- 
ton was an injured construction worker with a long-running 
claim dispute. He had been on and off benefits for the previous 
six years and was cut off again the week prior to the hostage 
taking. Unable to work or gain compensation and allegedly 
further injured during a workers’ compensation board (WCB) 
medical exam, Clayton’s life unravelled: bankruptcy, welfare, 
living in social housing, drug addiction, domestic violence, and 
a custody dispute. 

“I just got sick and tired of being treated like a piece of crap 
by WCB,” Clayton told an interviewer from jail. “I never knew 
where I was going to stand with them from one day to the next, 
all that uncertainty was nerve racking and constantly wearing 
me down. ... I thought that I had already lost everything in- 
cluding [ his son ] Brandon, and that I didn’t have anything else 
to lose except my life. ... I never had any intentions of hurting 
any of those people, I just wanted for someone to listen to my 
story and for someone to help me.” 2 

This incident is the most recent in a series of incidents over 



the years. In 1991, a brain-injured steel worker killed himself 
in a WCB parking lot. His death resulted in two inquires, pro- 
gram changes, and a government apology to his family. Pro- 
testors smashed WCB windows in 1991 and 1992. In 1993, a 
disable construction worker used a shotgun to take hostages. 
Later in the 1990s, injured workers set up a small tent city on 
the lawn of the WCB. Staff derisively referred to them as “happy 
campers.” Two further government reviews followed . 3 The lawn 
has since been re-landscaped with hills, boulders, and prickly 
bushes to discourage a repeat of this protest. 

While it is tempting to dismiss these incidents as aberrant, 
the media coverage of the Clayton hostage taking caused many 
injured workers to speak out about their frustration. A recur- 
ring theme is that workers’ compensation is coercive and un- 
fair— that employers and the WCB appear to conspire against 
them. These claims deserve consideration. Like all public pro- 
grams, workers’ compensation is coercive — that is the point 
of regulation. Publicly funded medical programs mean you 
can’t jump the queue by paying out of your own pocket. Speed 
limits infringe upon your ability to drive as fast as you want. 
The coercive nature of these programs doesn’t means they 
are necessarily bad. The important questions to ask are who 
is coerced, who benefits from the coercion, and in what ways? 

Workers’ compensation is coercive in its decision-making 
and appeals processes. The discussion in Chapters 5 and 6 
suggests that WCBs use claim adjudication and management 
to limit employer liability and the ability of workers to resist 
this agenda. This chapter further develops this analysis by 
examining how workers’ compensation decision-making and 
appeal processes contribute to managing worker resistance to 
limiting employer liability. 

The chapter begins by examining how the private nature of 
decision-making makes it difficult for workers to know what haz- 
ards exist in the workplace and develop a shared understanding 
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of workplace injury as a class issue. We then examine how the 
operation of appeals pushes WCBs and employers together to 
counter worker opposition. These dynamics compound the ef- 
fect that incentives to participate in the system and penalties 
for challenging it have on the ability of workers and labour to 
win safer workplaces or better compensation. 

Worker resistance is further constrained by the discourse 
about privatizing or abolishing the workers’ compensation. 
These proposals are erroneously thought to result in a cheaper 
system. Yet, they create pressure on workers to limit their 
criticisms of workers’ compensation or even defend workers’ 
compensation or risk the loss of the benefits it provides. In 
the meantime, employers reorganize work in ways that make 
workers ineligible for coverage — thereby eroding the system 
out from underneath workers. The effect of these changes is 
disproportionately borne by women and racial minorities — 
groups that have less ability to resist such changes. 

CLAIM ADJUDICATION AND ADMINISTRATION 

Workers want safe workplaces. Historically, workers have 
sought safer workplaces by working together. For such ef- 
forts to be successful there has to be a political opportunity 
to challenge existing arrangements, some sort of group struc- 
ture through which individuals can mobilize, and a process 
that allows individuals to form a collective understanding of 
the problem they face and see it as amenable to change . 4 In 
the context of workers’ compensation, individual claim ad- 
judication and administration makes administrative sense. 
At the same time, it also limits workers’ ability to develop a 
shared understanding around the political economy of claim 
adjudication and administration and mobilize themselves to 
seek changes . 5 
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Impeding a shared understanding 

Workers’ compensation limits the ability of workers to know 
the hazards they face. Each claim is adjudicated individually 
and information about the injury is confidential. While work- 
ers may know about recent injuries within a workplace (or even 
small or regional industries), individual adjudication makes it 
hard to identify patterns of injury. Identifying patterns of injury 
is important because patterns are a good indicator of how the 
organization of work causes injury. While patterns may some- 
times be self-evident, most of the time patterns are not evident 
because injuries are dispersed in geography and/or time. Injury 
causation may also be difficult to observe. 

Further, individual adjudication and claims management also 
means injured workers have little opportunity to interact and 
develop a shared understanding of their injury and compensa- 
tion experiences, unless they happen to meet in rehabilitation 
or are part of some other community . 6 By making it hard for 
workers to recognize and discuss patterns of injury and com- 
pensation, the adjudication and management of claims impedes 
collective action. Employers are, of course, much more likely 
to know about patterns of injury and about who is injured, as 
well as to have the power to reduce or eliminate the hazards 
that cause these injuries. But reducing hazards and putting 
injured workers in contact may not be in employers’ best inter- 
ests because it can undermine their ability to organize work in 
the most profitable way. 

Mobilizing workers 

When workers develop a collective awareness of shared inter- 
ests or problems, workers’ compensation can also impede their 
mobilization. Receipt of compensation can, for example, reduce 
workers’ collective interest in pursuing safer workplaces by 
lowering the cost of injury to workers. Similarly, compensa- 
tion robs workplace injuries of much of their political verve by 
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mitigating the financial consequences of them. Finally, work- 
ers may be disinclined to mobilize for fear of being subject to 
administrative harassment or losing their compensation.' 

Where workers do act collectively (e.g., by forming an injured 
worker group), they face two challenges. First, such groups have 
limited policy capacity (the ability to participate meaningfully 
in policy discussions) and limited policy salience (the ability to 
generate consequences if their demands are ignored) over the 
long-term. A small cadre of organizers with few resources or 
allies often sustains such groups. 

The second challenge faced by such groups is that, by their 
nature, they are non-representative. That is to say, they repre- 
sent the interests of their members but not a larger group (such 
as “all injured workers” or “all unionized workers in a prov- 
ince”). They may also lack the formal organizational structure 
found in sophisticated worker groups such as trade unions. 
Consequently, injured worker groups may have little legitimacy 
in the eyes of the state and employers — which is convenient, 
because they tend to carry messages that the state and employ- 
ers don’t want to hear. 

This lack of representative capacity often results in injured 
worker groups being dismissed as “special interest groups.” Such 
terminology is an interesting example of the political economy 
of capitalism. Employer advocacy groups are generally viewed 
positively (i.e., as legitimate lobbyists) while groups concerned 
with worker, health, or environmental issues have the negative 
“special interest group” label applied to them. The fundamen- 
tal difference between the two groups is whom they lobby on 
behalf of and the implications their policy prescriptions have 
for the capital accumulation process. 

Role of trade unions 

Trade unions are another structure through which injured 
workers may mobilize. The ability of unions to identify patterns 
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and to pressure the state or employers for safer workplaces is 
constrained by relatively low union density (although this var- 
ies by sector and province) and the availability of resources. 
Some labour resources are used to assist members with their 
individual claims and some are directed at defending the sys- 
tem from proposals to alter it against the interests of work- 
ers. This reduces the resources available to seek structural 
change in workplaces or to workers’ compensation. Further, 
the availability of workers’ compensation to many workers 
may limit the willingness of unions to risk existing compen- 
sation to achieve safer workplaces or more broadly distributed 
compensation . 8 

Should unions desire significant change, the opportunities 
available to them are limited. Collectively bargaining changes 
one unit at a time, is slow, and employers can resist it. Whether 
the majority of workers will sacrifice wages or risk a strike to 
advance the interests of the injured is unclear . 9 The ability of 
unions to bring political pressure on the state is limited by the 
existence of a compensation system and difficulty in getting 
reliable injury data. Should this data be available, unions must 
still face resistance in the political arena and the special inter- 
est group label . 10 In this way, workers’ compensation diffuses 
worker resistance to managerial practices that result in work- 
related injury. 

APPEALS 

Every jurisdiction in Canada allows workers and employers to 
appeal WCB decisions. In the 1980s and 1990s, workers her- 
alded gaining an appeal process as a victory. Yet, like other 
worker “victories” over the years, the appeal process has para- 
doxical elements. On the one hand, it allows workers access to 
their own workers’ compensation information and gives them 
an opportunity to contest WCB decisions. On the other hand, 
the nature of the process aligns the interests of the WCB and 
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the employer against workers. In doing so, the appeals process 
reintroduces an adversarial process to workers’ compensation. 
In some jurisdictions, it can also pit workers against the com- 
bined resources of both the WCB and the employer. When this 
dynamic is combined with the WCB tendency to minimize em- 
ployer liability by rejecting claims and limiting worker bene- 
fits, appeals clearly contribute to a pattern of behaviour that 
disadvantages workers. 

Internal reviews and external appeals 
When dissatisfied with a WCB decision, workers or employ- 
ers can ask for an internal review of a decision . 11 Anyone with 
a direct interest in the decision is eligible to make such a re- 
quest . 12 Internal reviews typically see the decision(s) in ques- 
tion being re-examined, often first by the original decision 
maker and then by an internal review body. This might en- 
tail collecting more data, performing a documentary review of 
the decision, and/or holding a conference with the interested 
parties. Eventually, an internal review decision is generated. 
Most workers and employers will choose to represent them- 
selves during these proceedings, although some hire lawyers, 
seek help from their union, or bring other advocates into the 

1 S 

process. 

A worker or employer who is dissatisfied with the outcome 
of an internal review can normally file an appeal . 14 This pro- 
cess varies by jurisdiction. In Alberta, this application goes 
to the external and independent Appeals Commission for Al- 
berta Workers’ Compensation. By contrast, in Saskatchewan, 
the Board of Directors of the WCB is the final level of appeal. 
A hearing conducted in-person or by teleconference usually fol- 
lows, although a hearing based solely on documents may also 
be possible. In an in-person or teleconference hearing, a panel 
hears the argument made by each party. This usually means 
the worker and the employer. In some jurisdictions, such as 
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Alberta, the WCB may also be a party. 1 '’ Following the hear- 
ing, the appeals body normally issues a written decision of the 
panel’s decision . 16 

How appeal processes advantage employers 
Injured workers and their employers do not normally participate 
in decision-making about claims, although both provide WCBs 
with information used to render a decision. This is consistent 
with the non-adversarial approach to workers’ compensation. 
When a worker or employer disagrees with the decision, they 
must appeal it — often while living with the consequences. The 
consequences of an unfavourable decision are, however, of dif- 
ferent magnitudes for workers and employers. 

A decision unfavourable to an employer may affect the em- 
ployer’s future premiums, but the overall effect is small and is 
usually easily reversible. By contrast, a decision unfavourable 
to a worker often results in a reduction or loss of wage-loss or 
other benefits. As we saw with Patrick Clayton, the financial 
consequence of having no income is often immediate and dire. 
Further, the effects of being unable to make a mortgage payment 
or provide food for a family are difficult to reverse, particularly 
if the reversal comes significantly after the original decision. 

In this way, workers have much more at stake in an appeal 
than an employer. Further, the delays inherent in appeal pro- 
cesses do not impact workers and employers equally. In this 
way, workers’ compensation appeals have an effect broadly anal- 
ogous to the “work now, grieve later” principle of grievance 
arbitration: workers who resist modified work, intrusive medi- 
cal examinations, or other WCB demands and thus have their 
earnings deemed to benefits cut off must bear the significant 
costs while awaiting remedy . 1 1 The remedy for such a decision 
cannot help but affect workers’ decision-making about whether 
to co-operate with a WCB. 
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Adversarialism in appeals 

The appeals process can subtly align the interests of WCB 
adjudicators and employers against the interests of workers. 
When a worker disputes a claim decision, the original WCB 
adjudicator typically seeks to have the decision upheld during 
an internal review . 18 Decisions that workers appeal typically 
financially benefit their employer. In the internal review pro- 
cess, then, we see the employer’s interests (i.e., minimizing 
claim costs) align with the adjudicator’s interests (i.e., uphold- 
ing a decision limiting or precluding benefits). It is often dif- 
ficult for workers to pinpoint why it appears that the WCB is 
conspiring with their employer against them. This dynamic is 
at least partially responsible for that experience. This recur- 
ring alignment cannot help shape the mindset of frontline ad- 
judicators towards employers (often allies) and injured workers 
(usually opponents ). 19 

When disputes come before an external appeals body, the 
WCB itself has an interest in ensuring its interpretation of 
fact and policy is upheld . 20 Where the WCB can participate in 
the appeals process (or, indeed, the WCB is the appeals body), 
the WCB and employer can act in concert against the appel- 
lant. Where the WCB cannot (or does not) participate, the 
WCB’s original decision still frames the debate and provides 
a compelling body of evidence. In these ways, multiple voices 
argue against the worker’s appeal. Further, the employer (and 
the WCB, if present) is more likely to have or employ knowl- 
edgeable advocates who will make full use of the procedural 
and factual information available to them . 21 And the em- 
ployer (and the WCB, if present) are also more likely to hold 
positions of significant social stature and are able to make 
appeals to “maintaining the integrity of the system,” whereas 
an injured employer is essentially arguing in his or her own 
interest. That said, an injured worker can make a most sym- 
pathetic appellant. 
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This is not to suggest that appeals processes are necessarily 
or entirely a bad thing for workers. Appeals provide workers 
with a means by which to remedy erroneous decisions about 
their claims. Yet, the alignment of interests created by the in- 
ternal and external appeal processes appear to run against 
workers, both in the immediate appeals outcomes and perhaps 
in the broader orientation of adjudicators towards injured work- 
ers. When combined with the tendency of WCB legislation and 
policy to limit employer liability (as shown in Chapters 5 and 
6), a disturbing pattern of bias against workers emerges. This 
bias is a function of the structure of workers’ compensation and 
may be reinforced (or mitigated) by the beliefs and behaviours 
of individual adjudicators. 

Political economy of appeals 

Independent appeal systems were developed during the 1980s 
in response to widespread worker dissatisfaction with seem- 
ingly arbitrary conduct by WCBs. This has resulted in sig- 
nificant growth in the number of appeals. 22 There are three 
reasons employers appeal worker claims. First, employers may 
be legitimately skeptical about the validity of claims. Second, 
claims costs directly affect an employer’s premiums via the 
experience-rating mechanism. Appealing these claims can re- 
duce premiums and, if the employer can find an advocate who 
works on a contingency basis, the appeal costs the employer 
nothing. Third, employers who face significant pressure to re- 
duce accident levels (e.g., because bids on construction job may 
be affected by time-loss claim records) may be seeking to send 
a message to their workforce about how workers making claims 
will be treated. By subjecting claimants to repeated and stress- 
ful appeals, employers may be able to increase worker attention 
to safety and/or decrease injury reporting. 

Appeal systems have both costs and benefits for major stake- 
holder groups: employers, workers, and the state. An independent 
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appeals process works against employers by giving workers an 
opportunity to seek further or higher benefits from the WCB. 
This can increase employer premiums, although the additional 
costs of losing an appeal are usually small. Depending upon 
the jurisdiction, employers may be able to rely upon the WCB 
to essentially fight an appeal for them, because the WCB will 
seek to have its decision upheld. 

An independent appeals process gives workers an opportu- 
nity to have a disinterested third party review decisions made 
by the WCB in light of policy and legislation. In establishing 
this process (which also gives workers access to their WCB 
files), workers gained a significant procedural improvement. 
Whatever the actual outcome of an appeal, this process also 
gives the workers a sense that they’ve had their “day in court.” 

The threat of endless appeals also places pressure on WCBs 
to develop more consistent and rigorous internal decision- 
making and review procedures. This benefits workers by yield- 
ing more consistent and timely decisions. The downside of 
an independent appeals body for workers is that this process 
effectively forecloses political lobbying to get compensation. 
Legislators (who hear a significant amount about workers’ 
compensation claims from constituents) are able to direct work- 
ers to the appeals process. Workers dissatisfied with the out- 
come of their appeal can be characterized as having unrealistic 
expectations. 

Finally, the state benefits in two ways from independent 
appeals commissions. First, legislators can direct dissatisfied 
claimants and employers into the appeals process rather than 
having to take up constituents’ issues themselves. The value of 
this should not be underestimated. Injured workers can be very 
sympathetic spokespeople and no elected official wants to be 
seen as unresponsive to them. Further, legislators must be care- 
ful not to be seen as exerting undue influence over the work- 
ings of an independent agency such as a WCB. This constraint 
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makes it difficult for legislators to get action (even when they 
want to) that will satisfy their constituents. 

The second benefit independent appeals commissions pro- 
vide the state is that they reinforce the legitimacy of the work- 
ers’ compensation process. Dissatisfied claimants and employers 
have a viable and notionally neutral appeal option. This may 
reduce the pressure that dissatisfaction places upon the funda- 
mental compromise: the parties may be less politically able to 
and likely to seek significant change to workers’ compensation 
if it appears there is the prospect of fair treatment. Instead, dis- 
putes are channelled into a legalistic and bureaucratic process, 
not unlike grievance arbitration . 23 

Impact on workers 

Before leaving this topic, we should consider the impact of the 
compensation and appeals process on workers. There is some 
evidence that it can retard recovery and rehabilitation. Where 
the work-relatedness of an injury or disability or the degree of 
disability is contested, determining causation can require mul- 
tiple non-therapeutic medical examinations, including invasive 
testing that provides no medical benefit to the worker but can 
be emotionally taxing and delay treatment . 24 Disputes over 
causation may also result in stressful litigation and can nega- 
tively impact doctor-patient relationships. 2 '’ Further, injured 
workers may face surveillance, which can negatively affect the 
quality of their life and impede their recovery . 26 

A Quebec study by Katherine Lippel identified how the com- 
pensation process (and the action of specific actors) affected the 
self-reported health of injured workers. 2. The process of com- 
pensation was found to have a negative effect on workers’ men- 
tal health in the majority of cases. Among the effects reported 
were depression and suicidal thoughts. Among the causes of 
this negative effect was the stigmatization of injured work- 
ers, based the belief that injured workers were defrauding the 
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system . 23 Also important was the worker perception that an 
imbalance of power characterized the compensation process. 
Workers noted that they often felt like they were fighting the 
compensation board, doctors, their employer, and even their 
union. More specifically: 

Filing a claim with the (compensation board) leads 
to the intervention of a number of parties, setting in 
motion a series of “big machines” that seek to control 
the injured worker, control his future, control costs, 
control his body, control his appeal, control the re- 
turn to work process, control his behaviour at work, 
or at occupational therapy, or at the doctor’s office, 
and, in the case of clandestine surveillance, control 
his personal life and that of his family . 29 

Many of these parties have much greater resources and access 
to information than the worker. Some, such as employers, also 
have greater power than the worker by virtue of the employ- 
ment relationship. This imbalance became particularly evident 
when workers were denied benefits and were forced to enter the 
appeals process. Workers having support from a knowledgeable 
advocate mitigated the effects of this dynamic. Where compen- 
sation board workers were suspicious or disrespectful, workers 
experienced additional mental distress. These findings were 
broadly similar to work done in Australia . 30 

PRIVATIZATION AND ABOLISHMENT 

While disputes about individual claims and the operation of the 
system often command our attention, lurking just offstage is 
the threat of privatizing or abolishing workers’ compensation. 
This discourse is premised on the erroneous belief that priva- 
tization or abolishment will result in a cheaper system. Despite 
this flawed premise, the presence of this discourse may exert 
pressure on workers and unions to defend workers’ compensation 


Managing Workers via Injury Compensation SEVEN 157 


(or limit demands for change) in order to protect the rights they 
have gained through it. 31 In the meantime, employers have been 
reorganizing work in ways that make workers ineligible for cov- 
erage — thereby eroding the system out from underneath work- 
ers. The effect of these changes is disproportionately borne by 
women and racial minorities — groups that have less ability to 
resist such changes. 

Argument for returning to tort 

Rising claims costs are often cited as a reason for governments 
to abandon or radically alter workers’ compensation. One op- 
tion is to return to compensating injury using the tort system. 
This has some advantages for the state and employers. Abolish- 
ing workers’ compensation would eliminate complaints to gov- 
ernment about the operation of such systems. Investors would 
be able to evade most costs associated with workplace injuries 
because of the legal barriers to successful civil suits outlined in 
Chapter 5 and the liability protection offered by the corpora- 
tion form. 32 Some workers may also benefit. For example, the 
severely injured may reasonably expect higher settlements in 
court than through workers’ compensation. 33 

Yet there are also significant drawbacks to a return to tort. 
Tort-based compensation has historically resulted in the social 
instability and disruption, in part because it did not provide 
immediate, stable, and predictable compensation for injured 
workers. Further, it creates the potential for unpredictable in- 
jury costs and unlimited liability for employers. These political 
and practical benefits augur against a return to tort. A fuller 
consideration of the operation of a tort system reinforces this 
perception. 

Operation of tort-based compensation 

Under the tort system, workers are responsible for the cost of 

an injury unless they can prove someone else ought to bear the 
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cost and succeed in getting that someone else to pay. As we 
saw in Chapter 5, this remains a process fraught with risk for 
workers. Such a system ought to result in workers demanding 
hazard pay for the additional risk they are assuming. As we saw 
in Chapter 2, workers have always had difficulty adequately as- 
sessing hazards before taking the job, particularly as employ- 
ers have an interest in hiding this information. Further, it is 
unclear whether workers, particularly non-unionized workers, 
have the necessary labour market power to compel a risk-based 
wage premium from employers. 34 If workers did receive hazard 
pay, they might then use this to purchase insurance against the 
possibility of workplace injury. Or they might just pocket the 
difference and hope for the best. 

Employers may also buy insurance to mitigate the risk of 
an injury-induced civil suit. Or they might not. In that case, an 
employer found responsible for an injury may simply declare 
bankruptcy, its investors protected by their limited liability for 
the actions of the corporation. This line of speculation could 
continue ad nauseum. For example, if workers do not know which 
employer is insured and which is not, they cannot ask for a wage 
premium from the uninsured to compensate them for the risk 
of employer bankruptcy. 

In both cases, private insurers may find that the adverse 
selection effect makes offering disability insurance unprofit- 
able. Adverse selection begins when an insurance company 
offers an insurance policy covering disability. Claims cause the 
premiums to go up in year two and each policyholder looks at 
whether the higher priced insurance remains worthwhile. If 
the employee or company expects to file a claim, they see the 
insurance as a bargain and buy it. Those who don’t expect to 
file a claim may well drop it. Consequently, the insurance com- 
pany is now insuring a group that has a higher risk factor and 
will raise the following year’s premiums. As this cycle repeats, 
coverage becomes unaffordable and insurers stop offering it. 35 
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One solution is to have the state act as the insurer of last re- 
sort but, of course, that runs contrary to the whole idea of re- 
turning to tort. 

Comparing tort and workers’ compensation 
Setting aside the political and practical difficulties of tort, it is 
useful to consider how workers’ compensation stacks up against 
civil cases. Some researchers conclude that workers’ compensa- 
tion awards are monetarily comparable to tort awards. 36 Doug- 
las Hyatt and David Law note, however, that the majority of 
civil actions are settled out of court and, moreover, that these 
settlements are generally lower than settlements imposed by 
the courts. Furthermore, workers receive only 48 percent of 
court awards. Fees and litigation costs consume the rest of the 
money. Workers’ compensation appears to provide compensa- 
tion that is better and more reliable for workers without the 
risks involved in a civil suit. The exception may be for severely 
injured workers, who generally fare better under tort law. 

Hyatt and Law recognize the cost of workers’ compensa- 
tion premiums may be rising. Yet, they noted, such calcula- 
tions often do not consider how the costs of such premiums 
are being borne by workers through wage rates that no longer 
fully compensate for the risks of an occupation. There is also 
some evidence that significant portions of increases in work- 
ers’ compensation premiums are passed along to workers over 
time by lower wage increases. 3 ' And, as noted in the Introduc- 
tion, social reproduction includes developing and maintaining 
the skills and well being of workers such that they can perform 
their role in the labour process. The state contributes to so- 
cial reproduction mainly through labour and social policies, of 
which workers’ compensation is one facet. Abolishing workers’ 
compensation shifts significant costs associated with social re- 
production onto families, the gendered nature of which means 
these costs are borne by women. 38 
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Privatization 

A second set of proposals seeks to privatize workers’ compen- 
sation via the provision of some or all of workers’ compensa- 
tion by for-profit insurance companies. What precisely is meant 
by “privatization” varies and can mean one or a mixture of the 
following: 

• for-profit insurance companies competing with a non- 
profit WCB, 

• for-profit companies assuming total responsibility 
for providing insurance within (or without) guidelines 
established by the state, 

• for-profit companies providing insurance but a WCB 
remains as the insurer of last resort (for those companies 
no insurance company will take on), or 

• for-profit companies performing some workers’ com- 
pensation functions under contract (e.g., claims manage- 
ment, rehabilitation ). 39 

The first three approaches form the mainstay of American work- 
ers’ compensation systems, in which private companies manage 
claims, while the government determines such matters as eli- 
gibility for compensation and benefit levels, and provides the 
processes for appeals . 40 It is commonly held that competition 
between insurers for customers would create an incentive for 
insurers to reduce the costs of workers’ compensation. This be- 
lief has particular appeal because of the widespread sentiment 
that public-sector institutions are somehow administratively 
inefficient (e.g., they comprise an overly large and ineffective 
bureaucracy). A leaner, private-sector company can be expected 
to avoid this, or so the argument goes. 
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Impact of privatization 

Let’s begin by analyzing the argument for privatization from 
a theoretical perspective. 41 Assume publicly provided workers’ 
compensation systems have administrative costs of approxi- 
mately 15 percent. This means that a private-sector company 
operating even 10 percent more efficiently than a public sec- 
tor WCB would only see a cost savings of 1.5 percent. Private- 
sector companies, however, must also generate a profit for their 
investors, something that is sure to negate some or all of the 
efficiency gains that are assumed to come with privatization. 
To avoid increasing rates in order to make a profit (and thus 
invalidating the key argument for privatization — that it will 
be cheaper), insurers will need to find some other way to re- 
duce costs. 

Private insurance companies may try to get employers to 
reduce accident rates by increasing premiums for unsafe em- 
ployers. As noted in Chapter 3 and 6, this approach has not 
been particularly successful. Consequently, insurers may turn 
to decreasing benefit levels, reducing the duration of claims, 
or shifting costs to other programs, such as health care, 
welfare, or the workers’ families. These approaches create the 
appearance that private insurance is less expensive, but in fact, 
they represent a cost transfer from industry to workers and the 
state. 42 So far, privatization doesn’t look too good. 

Who chooses the insurer? 

The question of who chooses the insurer in a privatized system 
with multiple potential carriers is an important one. It seems 
safe to assume that, in choosing an insurer, workers and em- 
ployers would pursue their own interests. Furthermore, it ap- 
pears fair to assert that the adjudication of claims is complex 
enough that each insurer must exercise some discretion in ac- 
cepting and managing claims. Thus, if the employer selects the 
insurer, the employer would likely seek the insurer with the 
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lowest premiums. Low premiums most likely mean the insurer 
is shifting costs to the injured worker or the government. This 
may well jeopardize social reproduction. 

By the same token, if the worker selects the insurer, the 
worker will likely seek the insurer with the most generous 
track record. This would increase employer costs and thus un- 
dermines the purpose of privatization — saving money. Unless 
that isn’t the purpose of privatization and the real intent is to 
open up a publicly managed system to profit-making activity. 
In any event, it appears that, even if privatization could be made 
profitable, privatization could well founder on the issue of who 
chooses the insurer. 

It is also possible that the complexity of the tasks performed 
by a workers’ compensation system may render the regula- 
tion of privatization by the state so complex as to minimize or 
even eliminate the projected cost savings . 43 With the questions 
about whether privatization can lower costs and maintain social 
stability in mind, it is useful to see what research comparing 
public and private systems says. 

Cost savings under privatization 

Terry Thomason compared the experience of per employee 
assessment of workers’ compensation in Canada and the U.S. 
between 1961 and 1989. 44 Overall, the difference was small 
(between $2 and $50 per employee on no more than $349) with 
no particular pattern to the difference. This conclusion finds 
support in subsequent research that indicates that the costs of 
publicly provided workers’ compensation are no higher, and 
may even be lower, than privately provided workers’ compen- 
sation. 4 '’ This suggests that privatization does not result in 
cost savings. 

Thomason notes two other interesting findings. Firstly, 
in 1990, 41 percent of total costs in the U.S. privatized sys- 
tem were for medical services, versus 14 percent in Canada. 
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Secondly, despite similar overall costs, Canadian programs of- 
fer more generous benefits and more extensive coverage than 
the American system. An earlier study by Thomason also in- 
dicates that American workers’ compensation systems result in 
much more litigation, and that administrative costs are twice 
as high . 46 A third study in New York State found that claim 
management by private insurers, and in particular the cost of 
disputing claims, appears to reflect economic considerations, 
rather than genuine concern over causation and disability . 47 
Furthermore, certain claims were more likely to be disputed 
and/or adjusted by private insurers in this system. These in- 
cluded claims by non-English speakers, younger workers (whose 
greater life expectancy yields higher claim costs), and workers 
claiming occupational disease or internal injury. This also held 
true where the claim value was small, and not as likely to be 
pursued by the worker via litigation. 

A further problem is that of “creaming .” 48 Creaming occurs 
where insurers will only insure low-risk companies (i.e., the ones 
potentially most profitable to the insurer). Avoiding creaming 
requires a significant degree of government regulation. Pub- 
licly- provided workers’ compensation also better allows gov- 
ernments to harmonize workers’ compensation payments with 
other social programs such as taxation, the Canada and Quebec 
Pension Plans, welfare, and unemployment insurance, although 
the fragmentation of jurisdiction in Canada complicates this . 49 

Most damaging to the notion of privatization is that there 
appears to be no significant research that supports the prop- 
osition that privately provided workers’ compensation is less 
expensive than its public counterpart. An analysis of workers’ 
compensation in 48 states from 1975 to 1995 designed to de- 
termine (in part) which set of arrangements (public, private, 
or mixed provision) provided the most effective form of deliv- 
ery concluded there were no clear differences in costs between 
jurisdictions with exclusively public and exclusively private 
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systems . 50 Where there is mixed delivery (i.e., public and pri- 
vate providers), employer costs appear to be higher. The over- 
all impression arising out of this research is that privatization 
does not yield a less costly system for employers or a more 
equitable system for employees. 

Economic globalization as an explanation 
There is no evidence that a return to tort or privatization would 
result in significant cost savings. There is also good reason to 
believe such changes would make compensation for work-related 
injuries less equitable. So why do these proposals recur? Some 
advocates may have a personal financial interest. For example, 
insurance companies, injury lawyers, and companies with low 
risks of work-related accidents may all benefit. Other propo- 
nents may be incorrectly informed about the merits of their 
proposals. But other, more insightful explanations centre on 
the neo-liberal prescription for society. 

Let’s begin with the role of neo-liberal beliefs about the value 
of a free market and the effectiveness of privatization. Work- 
ers’ compensation predates the substantial expansion of social 
rights and programs following the Second World War, which 
sought to address or ameliorate a variety of social problems by 
transferring income within society. Yet workers’ compensation 
is fundamentally consistent with these programs in that they 
all served to maintain the social reproduction by reducing so- 
cial instability . 51 

A variety of factors (e.g., trade agreements, changing tech- 
nology) reduced the dependency of capital on the economic con- 
ditions in individual states. At the same time, public support 
for the interventionist welfare state weakened beginning in the 
1970s because a growing body of evidence seemed to justify 
growing doubt about the state’s ability to secure both economic 
growth and continuous improvements in public services. 52 The 
election of right-wing governments in the 1980s and 1990s has 
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resulted in a variety of economic and legislative reforms de- 
signed to reduce the scope and cost of the state. These changes 
have been justified by reference to the supposed imperatives of 
economic globalization wherein government should (and per- 
haps must) adjust the domestic economy in order to attract 
transnational capital . 53 

There is no universal agreement that globalization and neo- 
liberal policies are new or inevitable ." 4 That said, Canadian 
government policy makers and bureaucrats appear to accept 
the globalization thesis and have adopted neo-liberal policies, 
including in labour relations. 5 " Workers’ compensation is an 
area of state activity that imposes costs on employers and has 
been largely protected from profit-making activity. This makes 
it an attractive target for market-based reform. 

Managing worker deman ds 

A second line of explanation for these proposals is that they 
help manage worker agitation for improved workplace safety 
and injury compensation. By creating the spectre of radical re- 
structuring that imperils the existence of workers’ compensa- 
tion — a system that provides significant benefits for workers 
— employers are able to contain demands for increased safety 
and compensation. Such threats can also be used to make 
marginal changes to workers’ compensation that reduce costs 
and/or open up parts of the system to private-sector activity. 

This analysis is based on the dialectic of partial conquest . 56 
In short, workers are less likely to resist employer demands if 
the workers credibly believe they may lose something impor- 
tant. We see this in collective bargaining, where trade unions 
are reluctant to risk illegal strikes because they fear punish- 
ment and the loss of their security or bargaining rights. This 
threat helps ensure unions use the grievance-arbitration pro- 
cess to address instances where the employer violates the col- 
lective agreement, rather than taking the much more effective 
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(and disruptive) step of putting down their tools and stopping 
production. 

Proposals for privatization and a return to tort have much the 
same effect. They require labour to spend resources defending 
workers’ compensation. 5 ' This limits the practical and politi- 
cal ability of labour to challenge existing workers’ compensa- 
tion practice: How can labour support and criticize workers’ 
compensation at the same time? And the existence of a viable 
threat to workers’ compensation may make labour more ame- 
nable to accepting smaller changes in the hope of preventing 
large ones. In this way, these proposals serve much the same 
purpose as the focus on moral hazard discussed in Chapter 6 
— they are a way for capital and the state to advance changes 
that further limit employer liability without triggering wide- 
spread worker resistance. 

PRECARIOUS EMPLOYMENT 

Neither a return to tort nor increasing privatization appears 
to be a viable policy option. This suggests that they may be 
simply political threats that have the effect of partially con- 
straining worker demands for safer workplaces and increased 
injury compensation. Is this the case? This possibility needs 
to be evaluated in light of the effects that growing job precari- 
ousness has on workers’ compensation coverage. The success 
of capital in evading statutory obligations linked to standard 
employment relations (as discussed in Chapter 4) is perhaps a 
much more significant threat to workers’ compensation than 
proposals for abolition — in part because of how effectively it 
can diffuse resistance by dividing workers. 

Precarious work 

As noted in Chapter 4, most government labour and social poli- 
cies are based on a standard employment relationship (SER). 
Standard employment relationships entail full-time, continuing 
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employment for a single employer, with work conducted at the 
employer’s place of business and under the employer’s supervi- 
sion. While many employees do have a standard employment 
relationship, 37 percent of the workforce in 2003 was engaged 
in non-standard work. 58 This catchall category includes wildly 
diverging employment relationships, conditions, and forms of 
work: from movie stars to day labourers. Further, both SERs 
and non-standard employment relationships (NSERs) have faced 
significant downward pressures in terms of wages and work- 
ing conditions as employers (with the assistance of government) 
have sought to reduce the cost of labour. 

To reduce costs, employers have begun re-organizing em- 
ployment so as to evade statutory obligations found in the floor 
of rights. For example, the conversion of employees into “in- 
dependent” contractors may reduce an employer’s obligations 
under employment standards and workers’ compensation. 59 
This shift is often obscured and/or justified by reference to 
flexible forms of employment as an economic requirement and 
by viewing self-employment through the lens of entrepreneur- 
ship. This discourse posits that workers choose risk, autonomy, 
and independence over stability, but ignores that the element 
of choice may indeed be limited, the quality of work low, and 
the decision influenced by the state offloading aspects of social 
reproduction onto women. 60 

Recent scholarship has focused on examining the issue of 
precarious employment. Precarious work includes standard and 
non-standard forms of employment characterized by varying 
degrees of limited social benefits and statutory entitlements, 
job insecurity, low wages, and high risks to health. 61 This def- 
inition notes that workers bear the financial and social conse- 
quences of changes in the structure and organization of work. 
The growth of precarious forms of employment is one outcome 
of employer attempts to increase profitability. 
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Precarious work and work-related injuries 
The consequences to work-related injuries of changing em- 
ployment relationships, conditions, and forms of work are still 
emerging. The growth of small business (with less internal 
capacity to attend to workplace safety) and a contingent work- 
force (with less training on specific workplace hazards) may 
well increase injury rates. 62 This outcome is a form of cost 
transfer, from capital to labour. Yet there are some contrary 
pressures here. Decreasing levels of unionization and pressure 
on government to reduce regulatory demands may be miti- 
gated by corporations implementing new safety programs in 
order to reduce their workers’ compensation premiums. Yet 
employers’ response to experience rating, documented in Chap- 
ter 6, suggests aggressive claims management is an equally 
plausible choice for employers. 

Key features of precarious work appear to correlate with 
poor health outcomes. 63 This builds on the existing literature 
that suggests, worldwide, that workers in non-standard em- 
ployment relationships (some of which are precarious) are at a 
higher risk of injury or illness. 64 Garment workers who work 
from home, for example, have higher rates of injury than simi- 
lar workers in factories, perhaps reflecting greater intensity of 
work (exacerbated by piecework payment structures) and poor 
working conditions. 6 " The regulation of homework has proven 
problematic in Canada, with no jurisdiction providing effective 
inspections and the administrative systems tracking injury and 
compensation making homework invisible as a distinct class of 
work. Home workers may also not know about their legislative 
rights or may be misled by their employers as to the rights and 
entitlements available to them, an issue exacerbated by the mar- 
ginal social position of many home workers. Further, the type 
of work performed, the nature of the employment relationship, 
or the size of employer may affect whether the worker is eligible 
for workers’ compensation in the event of injury. 66 


Managing Workers via Injury Compensation SEVEN 169 


Precarious work and workers’ compensation 
The impact of precarious work on workers’ compensation is well 
documented in Australia. Among the key outcomes are declin- 
ing coverage rates due to exclusions and/or voluntary coverage 
requirements for some self-employed contractors. Exacerbating 
this decline was a reduction in effective coverage (where injured 
workers made claims) due to worker ignorance and fear of em- 
ployer reprisal as well as frequent job and employment status 
changing. Overall, fewer than half of injured workers make 
workers’ compensation claims and part-time workers were less 
likely than full-time workers to make a claim. 6 ' 

Complex work arrangements increase the administrative 
burden on WCBs to determine whether a claimant has workers’ 
compensation coverage and whether an injury occurred in the 
course of that work . 68 The complexity of work arrangements 
also creates difficulties in premium collection, which is predi- 
cated upon employers registering for workers’ compensation 
coverage and accurately reporting their payroll. There is no 
reason to believe these same dynamics do not occur in Canada. 

Contraction in workers’ compensation coverage external- 
izes the cost of work-related injuries to health care, unemploy- 
ment insurance, and welfare systems. It also may seriously 
compromise “accident” statistics (which are normally based 
on workers’ compensation claim statistics), thereby under- 
stating the level of overall injury and the industries in which 
it is occurring. Job churning also impedes clinical diagnoses 
of work-related illnesses as well as cohort and epidemiologi- 
cal studies . 69 

Implications of precarious work for workers’ 
compensation 

Precarious work affects a subset of all workers and has both 
gendered and racial aspects . 70 By disadvantaging a small (but 
growing) and largely marginalized segment of the workforce, 
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employers are able to increase their profitability. The ability 
and willingness of other workers to oppose these changes is 
limited by their (un)awareness of the change, the appearance 
that these change are inevitable, workers’ sense of their own 
vulnerability, the (un) availability of mobilizing structures, 
and the ways in which collective resistance is channelled into 
manageable dispute resolution mechanisms that minimize the 
potential for mass resistance. 

Historically, the regulation of employment has both pro- 
vided workers with protection and disciplined them to 
accept the power and decisions of employers. 71 The protection 
provided by workers’ compensation and the implicit threat of 
precarious employment reduces the likelihood that workers 
will resist reductions in benefits or limitations in coverage. 
The exclusion of precarious work from workers’ compensation 
retards our ability to know the full extent of workplace inju- 
ries. It also justifies offloading the cost of injury onto these 
workers by reference to the “choice” made by these workers 
to bear the consequences of work-related injuries themselves 
in exchange for whatever advantages allegedly accrue to in- 
dependent contractors. 

CONCLUSION 

Decision-making is an exercise of power. As we saw in Chap- 
ters 5 and 6, WCBs use claims adjudication and management 
to limit the compensation that is paid out to injured workers. 
This process reinforces employer power. Individualized claims 
adjudication and management makes it difficult for workers to 
know what hazards exist and develop a shared understanding 
of workplace injury as a class issue. Workers also face an ap- 
peals process that can align the WCB and the employer against 
a worker. When these things are combined with the incentives 
to participate in the existing system of injury prevention and 
compensation as well as penalties for challenging it, the ability 
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of workers and labour to seek safer workplaces or better com- 
pensation is constrained. 

Where workers do seek changes, they must consider pro- 
posals that privatization or simple abolishment would result in 
a cheaper system. This is demonstrably untrue, but may pres- 
sure workers to limit their demands or defend the existing 
system (even thought it may run contrary to their interests) 
or risk the possibility of undesirable changes. Workers may 
even accede to reforms in the hope of maintaining the core of 
workers’ compensation — a system that does provide them with 
significant benefits. 

In the meantime, employers seek to circumvent their stat- 
utory obligations to enrol in workers’ compensation by reor- 
ganizing work in precarious ways. The nature of precarious 
employment means the effect of this offloading is dispropor- 
tionately borne by women and racial minorities. These workers 
frequently have little ability to resist such changes. And their 
exclusion from trade unionism means they have little ability 
to seek assistance from other workers, whose own “good” jobs 
may be predicated on the cost savings realized from precari- 
ous workers’ “bad” jobs. The overall effect of this tactic is to 
compel workers to defend the existing system while it is eroded 
beneath them to the benefit of employers. 
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-EIGHT- 

Conclusion 


The purpose of this book was to examine how Canadian gov- 
ernments prevent and compensate workplace injury, who ben- 
efits from this approach, and how they benefit. The first four 
chapters suggest that governments do a poor job of preventing 
injury. The use of ineffective regulation appears to represent 
intentionally prioritizing profitability over safety. And the state 
has contained the ability of workers to resist this agenda by 
shaping the discourse around injury and the operation of these 
systems. Examining injury compensation reveals how seem- 
ingly neutral aspects of claims adjudication and management 
financially advantage employers and limit the ability of work- 
ers to resist unsafe work. 

Together, this analysis suggests that the prevention and 
compensation of workplace injuries are not solely technical or 
legal undertakings, but intensely political ones that entail seri- 
ous consequences — most often for workers. This conclusion is 
quite upsetting. But the facts are difficult to dispute. Whatever 
the drawbacks of Canadian injury statistics, they demonstrate 
that hundreds of thousands of workers are injured each year on 
the job. This raises two fundamental questions. First, why are 
so many seriously injured every year? And, second, why don’t 
governments do something about it? 




WHY ARE WORKERS INJURED ON THE JOB? 

In Chapter 3 , 1 suggested that our perspective on risk— whether 
economic or political — determines how we explain why work- 
ers are injured. Employers often discuss the risk of injury as 
minimal, unavoidable, and acceptable. That is to say, injury 
is just a normal part of work. Not everyone agrees with this 
explanation, in part because the evidence simply does not sup- 
port this view. 

For example, is the risk of injury minimal? Six hundred thou- 
sand serious injuries a year suggest not. In fact, the risk of work- 
place injury is significant — at least to workers. Is the risk of 
injury unavoidable? Again, no. Employer decisions about the 
what, when, where, and how of production determines who is 
exposed to what risks. Avoiding injuries just costs more. And 
employers understandably are affected by concerns about profit- 
ability, more so than safety. Is the level of risk in the workplace 
acceptable? That depends on who you are. Of course, risk is ac- 
ceptable for employers. They aren’t injured and they reap most 
of the benefits from unsafe (but profitable) business decisions. 
Workers— who are routinely maimed and killed— often disagree. 

One consequence of believing workplace injury is normal is 
that injury prevention is really only warranted if the economic 
benefits exceed the cost. This prescription reflects the fact that 
the employers are rewarded for maximizing profitability. If 
employers can externalize the cost of unsafe work practices to 
workers (via injury) while retaining the financial benefits (such 
as greater profitability stemming from cheaper inputs or faster 
production), then the benefits of injury prevention will never 
outweigh the associated costs. 

It may seem unkind or unfair to blame employers for worker 
injuries. There are certainly other factors at play. For example, 
workers may make mistakes. They may even act recklessly. But 
these causes make a relatively small contribution to overall 
injury rates. Further, they are secondary causes: workers are 
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only in a position to be injured by their error or stupidity be- 
cause the employer has structured work to create this oppor- 
tunity. This is, in fact, implicitly recognized in law. Employers 
are granted vast power over the workplace and workers and 
thus have a corresponding duty to ensure the workplace is safe 
— a duty that reflects their power to make workplaces unsafe. 

WHY DON'T GOVERNMENT INJURY-PREVENTION 
EFFORTS WORK? 

The economic perspective on risk may also help explain why 
governments use demonstrably ineffective injury-prevention 
strategies. Government injury-prevention activity must result 
in benefits that outweigh the costs — both for the state and 
for the employers that the state is regulating. The key cost of 
workplace injury to the state is the threat injury poses to social 
reproduction. When someone is injured on the job — especially 
if the injury is horrific or the victim’s life is dramatically al- 
tered— it raises questions about why the injury happened and 
who was responsible. 

This questioning can cause workers to wonder whether the 
existing social formation — whereby employers organize work in 
ways that injure workers — is legitimate. This line of inquiry is 
exceptionally threatening to the government of the day, which 
is complicit in maintaining this relationship and thus can face 
electoral consequences. It also threatens the production pro- 
cess itself. What if workers started acting directly in the work- 
place to protect themselves and demand safety improvements? 

One way to maintain social stability is to prevent workplace 
injury. To get employers to alter how they organize work re- 
quires the state to cause (or threaten to cause) additional costs 
to employers. This has, however, consequences for the state. 
Employers have historically resisted state regulatory efforts 
because it adds cost and reduces profitability. Alternately, gov- 
ernments can protect the production and social reproduction 
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processes by managing the perceptions of workers about work- 
place injuries. 

Perception management occurs in several ways. The worst 
financial effects of workplace injury are (partly) mitigated by 
the availability of workers’ compensation. Governments give 
workers (weak) health and safety rights that create the appear- 
ance that workers can protect themselves. Governments (some- 
times) fine and prosecute employers when there is a serious 
injury or fatality, thereby obscuring the lack of effective pre- 
vention strategies. And governments and employers cooperate 
in partnerships, which create the impression (but not the fact) 
of decreasing risk of workplace injury. 

DO GOVERNMENTS ACTUALLY PRIORITIZE PROFIT 
OVER SAFETY? 

Suggesting governments choose ineffective injury-prevention 
strategies because, at a high level, they prioritize profit over 
safety is a bold statement. There is, however, plenty of evidence 
of this when you start to look for it. Let’s start with enforcement. 
As we saw in Chapter 3, occupational health and safety (OHS) 
violations attract legal sanction only when a worker has been 
injured or killed. Otherwise, employers who operate an unsafe 
workplace normally receive only a verbal or written warning. 
What message does this send? Perhaps this says unsafe work- 
places are unacceptable. But I think the actual message is more 
nuanced: unsafe workplaces are unacceptable only if they result 
in an injury or death that threatens social stability. 

Why is that placing workers at risk of injury is not a big 
deal? The first reason is that risk (and its mitigation) is often 
difficult to see — until someone is maimed or killed. Conse- 
quently, risk of injury does not have the same political verve as 
actual injury or death. In these ways, risk of injury poses less 
threat to the social formation than does the occurrence of injury. 
Consequently, the government benefits little from preventing 
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injuries by reducing risk. Conversely, the government bene- 
fits greatly from condemning injuries (via pronouncements, 
fines, and prosecutions) when they occur. This condemnation 
creates the appearance that the state disapproves of work- 
place injury when, in fact, its day-to-day injury-prevention 
activities (e.g., inspections, fines) do little to reduce the risk of 
injury to workers. 

The second reason is the pervasive view that employers 
are engaged in socially productive activities and are able to 
act responsibly. Within this perspective, education, persua- 
sion, and the occasional prosecution appear to be effective 
strategies to remedy non-compliance. This view ignores the 
incentives employers have to externalize production costs by 
placing workers at risk of injury. This approach also entails 
relatively little monetary cost to the state or employers and 
can thus be justified on a cost-benefit basis. Finally, this ap- 
proach entails little political cost because — despite evidence 
that education and persuasion are ineffective — it is difficult 
for workers to argue that the state ought not to educate and 
persuade employers. 

WHY DON'T WORKERS CALL "HOOEY" ON THIS APPROACH? 

Workers have difficulty arguing against education and persua- 
sion for two reasons. First, these activities have “motherhood” 
qualities about them. What reasonable person is opposed to ed- 
ucation? Or asking someone nicely to stop doing something? 
Second, explaining why education and persuasion don’t work 
requires workers to accept (and convince others) of some awk- 
ward truths about employment. Specifically, that employment 
is a relationship of power, wherein power is asymmetrically 
distributed and is used by employers in ways that frequently 
disadvantage and endanger workers. 

Revealing the true political economy of employment — 
the ways in which capital has advanced its economic goals by 
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shaping the political and legal landscape — is generally unwel- 
come. Such discussion highlights that we are dependent upon 
and subservient to our employers. And that our employers are 
rewarded when they exploit us to their own ends. Further, it 
suggests employers have co-opted the political and legal sys- 
tems to support them in doing so. No one really wants to hear 
this. Consequently, it is difficult for workers to oppose the com- 
pliance orientation of government. 

CAN WORKERS PROTECT THEMSELVES? 

The state has granted workers three rights — to know, to par- 
ticipate, and to refuse. In theory, workers can protect them- 
selves by knowing about hazards, working with the employer 
to remedy them and — ultimately — to refuse unsafe work. But 
theory and practice diverge. As we saw in Chapter 3, these weak 
rights are more about creating the appearance of protection than 
actually empowering or protecting workers. 

Information about hazards is often unavailable, incorrect 
or simply withheld by the employer. The ability of workers to 
pressure employers to remedy health and safety hazards — even 
where there is a joint health and safety committee (JHSC) — is 
constrained by the limited enforcement efforts of governments 
in the absence of an injury or death. And the right to refuse is 
tempered by the potential for workers to be disciplined, penal- 
ized, and terminated for doing so. 

What this system does very well is channel worker concern 
and energy into a process that employers control. Discussing 
safety on the shop floor or in the union hall appears illegitimate 
because there is a “proper” place to discuss it. And personal 
knowledge and experience is similarly delegitimized: the em- 
ployer pays experts to ensure the workplace is safe. Overall, the 
internal responsibility system (IRS) creates the impression that 
workers are not as vulnerable as they really are to the health 
consequences of decisions made by an employer. 
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DO SAFETY INCENTIVES REDUCE INJURIES? 

Governments and workers’ compensation boards (WCBs) have 
created incentive schemes, whereby employers with good ac- 
cident records receive a rebate on their workers’ compensation 
premiums. These incentive schemes are designed to encourage 
employers to reduce the number and severity of worker injuries. 
These systems, however, are subject to gaming by employers, 
who can (and do) substitute aggressive case management in 
place of reducing the number and severity of workplace injuries. 

These systems typically operate on the basis of numeric in- 
jury indicators, such as claim costs, lost-time claims, or claim 
duration. As noted in Chapter 3, this sort of injury data is mis- 
leading because it does not document the number of injuries. 
Rather, it documents injuries reported to and accepted by WCBs. 
The result is an underestimation of injury rates. Employer gam- 
ing further skews these numbers downward, increasing the de- 
gree of underestimation over time. This makes it appear that 
workplaces are safer than they are. 

BUT HOW DOES GOVERNMENT LEGITIMIZE PRIORITIZING 
PROFIT OVER SAFETY? 

First, governments don’t describe workplace injury in accurate 
terms. They use terms such as accident, tragedy, and unforeseen 
event or freak event. These characterizations avoid placing blame 
on anyone. Further, injuries and fatalities are often not seen at 
all. Their geographic and temporal distribution is wide and 
they are often not reported. The government gets some help 
in this department from the media. 

When a fatality is reported (because injuries almost never 
are), the report is usually limited to “A worker was killed 15 
kilometres south of town today. Occupational health and safety 
is investigating.” It is rarely possible to draw a conclusion 
about causation or responsibility at this point. And when such 
information is available, interest in the event has passed. In 
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this way, reporting portrays injuries as normal (albeit regret- 
table) events, a tendency that contributes to the general apa- 
thy about them. 

This, however, is not the full explanation. Governments 
have adopted three main strategies to legitimize inaction. The 
most obvious one is blaming workers for their injuries. This 
approach has a long pedigree, harkening back to the care- 
less worker myth of the nineteenth century. It is simply up- 
dated with a more modern look. Alberta’s “stupid” and “bloody 
lucky” campaigns focus on worker behaviour as the root cause 
of injury. They ignore the much more significant contribution 
employers make to injury rates when they decide to organize 
work unsafely. 

Governments also make cost-benefit arguments about en- 
forcement. It is true that inspectors cannot be everywhere all 
the time. But they could be more places and act more assertively 
to address the impressive body count that employers rack up 
every year. That they do not do this reflects a (quiet) political 
decision regarding the degree of money the government wants 
to spend on protecting workers and the degree of inconvenience 
and cost the government wants to cause employers. The seem- 
ingly neutral criterion of cost-benefit is, in reality, an effort to 
legitimize the particular level of worker injury and death the 
government is prepared to put up with. 

As noted above, government and government agencies cre- 
ate data that says workplaces are safer than they are and are 
growing safer. That this data reflects WCB claims (rather than 
true injury rates) is ignored. As is the fact that this data is not 
only susceptible to employer gaming, but that governments and 
WCBs give employers incentives to game it — thereby making 
it less accurate over time. Finally, governments have developed 
injury compensation schemes that undermine the political will 
and power of workers to address workplace injury. 
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WHO BENEFITS FROM INJURY COMPENSATION? AND HOW? 

Workers’ compensation provides most workers with predictable, 
stable, and immediate compensation. In these ways, workers’ 
compensation is unquestionably a significant improvement for 
workers. Yet workers’ compensation also benefits governments 
and employers. And it entails some difficult-to-see costs for 
workers. Examining these suggests that, rather than supple- 
menting or reinforcing injury prevention efforts, workers’ com- 
pensation acts as a substitute for injury prevention. 

For governments, employer-funded compensation reduces 
the threat that the financial and social consequences of work- 
place injuries historically posed to the legitimacy of a capital- 
ist social formation. Workers (mostly) no longer face (total) 
financial ruin when they are injured at work. Further, having 
something to lose makes the working class less likely to chal- 
lenge the existing system. And governments are able to de- 
flect worker demands to WCBs and their appeal mechanisms. 

Employers receive three main benefits. First, employer 
liability for injuries is limited to wage-loss replacement, medi- 
cal aid, and rehabilitation costs. And this cost is spread across 
an industry or rate group. In this way, the cost of injuries is 
limited and made more predictable than it is under tort. This 
mitigates a significant risk for employers. What cost is directly 
borne by an employer via experience rating does not appear to 
be significant enough to alter employer behaviour. 

Second, workers’ compensation operates to reduce the cost of 
injuries to employers in a couple of ways. Injuries that emerge 
over or after a long period of time, do not demonstrate a clear 
pathology, tap into an established social prejudice, and/or entail 
a significant economic cost are often found non-compensable. 
More commonly, workers are targeted for early return-to-work 
(ERTW) programs under threat of having their wage-loss com- 
pensation terminated, despite limited evidence that ERTW is 
advisable or effective. 
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Third, the provision of compensation diffuses worker pressure 
for safer workplaces. Compensation reduces an important source 
of dissatisfaction for injured workers and leverage for their ad- 
vocates. And the operation of workers’ compensation serves to 
channel worker energy into a system that focuses attention on 
remediating individual injuries and away from identifying pat- 
terns of injury and preventing them. This protects the ability 
of employers to organize work in the most profitable manner. 
In this way, compensation acts as a substitute for prevention. 

HOW DOES COMPENSATION LEGITIMIZE LIMITING 
EMPLOYER LIABILITY? 

Limiting employer liability by constraining the types of inju- 
ries accepted is justified by relying upon the biomedical concep- 
tion of injury. That is to say, it is expected that the mechanism 
of injury will be discernable, the injury will manifest itself at 
the time of or reasonably soon after the injury occurs, and the 
course and treatment of the injury will be broadly similar from 
one person to the next. Where these assumptions are not met, 
additional scrutiny and barriers occur. 

This scrutiny is justified by reference to the potential for 
moral hazard — that workers might be cheating the system. That 
employers, health-care providers, insurers, and WCB employ- 
ees also have the opportunity to defraud the system is largely 
ignored. Limiting employer liability via ERTW programs is 
legitimized by suggesting workers will malinger, work is reha- 
bilitative, and (bizarrely) being absent from work due to injury 
is unhealthy. The fundamental questions about the effective- 
ness of ERTW programs and the moral hazard they create for 
employers are largely ignored. 

OCCUPATIONAL DISEASE AS A MICROCOSM 

The political nature of injury recognition— in both prevention 
and compensation — is an important source of legitimation. 
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Consider occupational diseases. The effect of exposing workers 
to hazardous chemical or biological agents is normally slow to 
appear. And the relationship is often hard to see. These charac- 
teristics make it very hard for workers to know they are being 
put at risk and act to protect themselves. These same charac- 
teristics allow employers to pass costs to workers — by using 
hazardous substances and/or unsafe production techniques — 
in the form of disease and death. 

It can be difficult to accept that employers can be so cold 
blooded. There is, however, ample evidence of just such behav- 
iour with regards to asbestos, fluorspar, and uranium mining. 
But, as we saw in the case of young women painting radium on 
watches, such behaviour is not limited to any one sector. And 
this behaviour is widespread enough that a pattern is evident. 
It usually goes something like this: 

1. Workers raise concerns regarding the health effects 
of an industrial process. 

2. Employers dismiss worker claims that anything is 
wrong. This continues as long as possible. 

3. Employers commission research into the problem. 
Employers may try to influence, misrepresent, minimize, 
undermine, or suppress unfavourable findings. 

4. Employers eventually accept a substance is hazardous, 
focusing on controlling risk and compensating injury, 
rather than eliminating the hazard. 

Among the strategies used by governments and employers are 
exposure limits. As we noted in Chapter 3, such exposure limits 
are typically based on inadequate evidence at levels that indus- 
try is already operating at. Further, these exposure limits are 
based on preventing the worst consequences of the exposure. 
There is little attention to difficult to substantiate concerns, 
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the effects of long-term, low-level exposure, or the synergistic 
effects of multi chemical exposures. 

The effect of relying on faulty exposure limits is to create the 
impression that work is safe, when it is not. When such limits 
are codified in occupational health and safety laws and regu- 
lations, these limits — which are consistently found to be too 
high — become essentially unassailable. They provide political 
and legal cover for the government and employers while con- 
tinuing to expose workers to hazardous substances. 

SO WHAT? 

These conclusions can appear rather disheartening. Is every 
worker victory — gaining injury compensation, safety rights, 
WCB appeal processes —just a further defeat? Clearly not. Pres- 
sure brought by workers to prevent and compensate injury over 
the past 100 years has generated tangible improvements. The 
point of this analysis is that the effectiveness of these changes 
has been limited in ways that mean workplace injury remains 
commonplace and injury compensation is partial. 

These limitations — and the political reasons behind them 
— are often absent from discussions of injury prevention and 
compensation. It is impolite to point out that government injury 
prevention efforts still allow hundreds of thousands of workers 
to be injured each year. And suggesting that employers cause 
injuries by the job design decisions they make — decisions made 
in the pursuit of profit — is often a conversation ender. 

Yet it is precisely this sort of conversation that is necessary 
to increase the degree to which workers can effectively utilize 
their existing rights and demand increased rights. For example, 
while the rights to know, participate, and refuse have limita- 
tions, the strength of these rights appears to turn on how they 
are used by workers. Workers who adopt an overtly political 
approach can significantly increase their ability to gain health 
and safety improvements. 
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Educating workers is a common exhortation in the trade 
union movement. The degree to which such efforts result in 
tangible changes in the perspective of workers and willingness 
to mobilize is unclear. This may be affected by the approach 
taken to the topic: a more technical approach to labour rela- 
tions issues may result in less behavioural change than a more 
political approach. Education regarding workplace safety seems 
more likely to produce results because of the significant and 
immediate consequences that workplace injury has for work- 
ers and their families. 

This is not to say that discussion alone will bring change. 
The state faces powerful inducements to maintain both produc- 
tion and social reproduction. The current approach to injury 
prevention and compensation reflects a political calculation 
regarding the costs and benefits of workplace injury. Creating 
a heightened awareness of the prevalence of workplace injury 
and the ineffectiveness of current approaches can change the 
calculation. Two employer narratives are particular vulnerable 
to cooptation: (l) workers are our most valuable resource, and 
(2) there are no accidents. 

ARE WORKERS OUR MOST VALUABLE RESOURCE? 

Human resource managers and corporate leaders are fond of 
saying “workers are our most valuable resource.” Everyone 
wants to believe this is true. Saying it provides employers with 
moral authority — by implication, they must be looking out 
for workers’ best interests. This only makes sense if workers 
are truly an employer’s most valuable resource. Yet the spilled 
blood of more than a half million workers each year suggests 
this sloganeering is largely spin, designed to increase the pro- 
ductivity that can be extracted from workers and stop them 
from considering the difficult question of why employers can 
expose them to hazards in the pursuit of profit. 

Workers are employers’ most valuable resource only in an 
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instrumental and ironic sense: they are treated just like any 
other production input and are expendable if the return is high 
enough. The implicit moral commitment to worker welfare 
is clearly absent. The narrative is highly vulnerable to being 
unmasked: if workers are so valuable, why is work organized 
in ways that resulted in widespread injury? This line of ques- 
tioning naturally leads to examining the root causes of worker 
injury and what workers can do to reduce them. 

IS THERE REALLY NO SUCH THING AS AN ACCIDENT? 

Politicians and safety gurus often say there are no such things 
as accidents. This is indeed true. When workers are injured, for 
example, as a result of being exposed to chemical substances 
where there has been no testing of their toxicity, this is not an 
accident. It is a reasonably predictable outcome of employer 
decisions about the organization of work and state decisions 
about regulation. This holds true for most workplace injuries — 
their timing may be tricky to predict but rarely are the causes 
a surprise. 

Again, this narrative can be used to ask hard questions of 
employers and the state. If there truly are no accidents, why 
do we continue to see so many injuries? The reason employers 
organize work unsafely is because they can externalize much 
of the cost of any resulting injuries. This process is facilitated 
by ineffective regulation. This line of discussion leads imme- 
diately to questioning how employers can be motivated to or- 
ganize work more safety. Increasing the cost of injuries borne 
by employers by increasing the cost of ineffective regulation 
to the state is one obvious solution. It also leads to questions 
about why the state does not do this. 

THE POLITICAL ECONOMY OF WORKPLACE INJURY 

Despite the emancipatory potential of examining workplace in- 
juries through the lens of political economy (or perhaps because 
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of this), injury prevention and compensation are usually dis- 
cussed in technical terms. The analysis presented in this book 
suggests that such technical discussion directs our attention 
away from the political nature of injury prevention and com- 
pensation— a process that distributes the costs and benefits of 
workplace injuries between workers and employers. Revealing 
the political economy of workplace injury allows us to better 
understand the full implications of prevention and compensa- 
tion systems. 

Neither the state nor employers come off looking particu- 
larly good in this analysis. It is important to keep in mind that 
governments are not necessarily conspiring with employers to 
imperil workers’ health and safety. Rather, the existing system 
is one solution to conflicts over the prevention and compensa- 
tion workplace injury that threaten production and social repro- 
duction. Historical contingencies have influenced the options 
available to governments as they try to maintain both produc- 
tion and social reproduction. 

The political economy of injury prevention and compensa- 
tion appears to be broadly similar to that which is evident in the 
broader industrial relations system. It represents a temporary 
accommodation of the interests of some (predominantly white, 
male) workers and provides these workers with tangible benefits. 
At the same time, it does little to impede employers’ ability to 
organize and direct work in a manner that is profitable, albeit 
unsafe. In addition to mitigating the more egregious effects 
of unsafe work (thereby undermining resistance), this system 
channels conflict and worker resources into a highly legalistic 
process that retards worker resistance. Further, the system is 
operated in a way that extends employer liability coverage as 
broadly as possible by limiting who is covered, what injuries 
are accepted, and the duration for which they are compensated. 

In this way, occupational health and safety and workers’ 
compensation are paradoxical. On the one hand, they create a 
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higher level of protection and compensation than workers have 
ever had in the past. These successes obscure, however, that 
workers continue to be injured and killed in vast numbers. This 
level of injury and death reflects the limited reach of occupa- 
tional health and safety. It also reflects that workers’ compen- 
sation continues to be a substitute for injury prevention and a 
way to manage worker resistance. This is clearly an immoral 
and unacceptable arrangement. 
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